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15-139 Introduce: 11-23-15

orpinance no. <0263

AN ORDINANCE granting a broadband franchise to Allo Communications, LLC
to provide broadband services and to maintain a broadband facility within the City of Lincoln
pursuant to and subject to the provisions of the franchise agreement and the Lincoln Municipal
Code.

BE IT ORDAINED by the City Council of the City of Lincoln, Nebraska:

Section 1. The Broadband Franchise Agreement between the City of Lincoln and
Allo Communications, LLC, attached hereto and marked as Exhibit "A" and made a part hereof
by reference, is hereby authorized and approved and the Mayor is hereby authorized and
directed to execute said Franchise Agreement on behalf of the City.

Section 2. Pursuant to Article VII, Section 7 of the City Charter, this ordinance
shall be posted on the official bulletin board of the City, located on the wall across from the City
Clerk’s office at 555 S. 10th Street, in lieu of and in place of newspaper publication with notice
of passage and such posting to be given by publication one time in the official newspaper by the
City Clerk. This ordinance shall take effect and be in force from and after its passage and

publication as herein and in the City Charter provided.
See further Council Proceedings on
next page. Thank you. introduced by:

Neve Uyl

ms Camp, éhnstensen, Eskridge,
rs, Gaylor Baird, Lamm,

Raybould; NAYS: None.

Approved as to Form & Legality:

g%«, B KifBrchnicd
ik#Attgrfey e

Approved this 1_! lday of .j_ \£Q=. , 2015;
PASSED QRPN

Mayor

DEC 14 2015

BY CITY COUNCIL
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12/14/15 Council Proceedings:
CHRISTENSEN  Moved Motion 1o Amend #1 10 amend Bill No. 15-139 in the foliowing manner:
By replacing the Broadband Franchise Agrecment which is attached to the
ordinance with the Broadband Franchise Agreement attached hereto.
Seconded by Camp and carried by the following vote: AYES: Camp, Christensen,
Eskridge, Fellers, Gavlor Baird, Lamm, Raybould; NAYS: None.




Broadband Franchise

ORDINANCE NO. 20269

AN ORDINANCE OF THE CITY OF LINCOLN GRANTING A NON-EXCLUSIVE
FRANCHISE TO CONSTRUCT, INSTALL, OPERATE, MAINTAIN, REPAIR, OR REMOVE FIBER
OPTIC CABLES WITHIN THE RIGHT OF WAY IN THE CITY OF LINCOLN

WHEREAS, Allo Communications, LLC. Franchisee has applied 10 the City of Lincoln,
Nebraska for a non-exclusive franchise to enter, occupy, and use Right of Way to construct, install,
operate, maintain, and repair fiber optic cable and related facilities to offer and provide
telecommunications and data services to customers in the City of Lincoln: and

WHEREAS, the 1934 Communications Act, as amended bv the Telecommunications Act of
1996, recognizes and provides state and local government authority to manage the public Right of Way
and to require fair and reasonable compensation on a competitively neutral and nondiscriminatory basis;

WHEREAS, a franchise is a general permission to a service provider to enter, use, and occupy the
Right of Way for the purpose of locating facilities subject to requirements that a Franchisee must also
obtain separate construction and use permits from the Citv for use of each and every specific location in
the Right of Way in which the Franchisee intends to construct, install, operate, maintain, repair, or
remove identified facilities instatled under this Ordinance;

WHEREAS, a franchise does not include, and is not a substitute for any other permit, agreement,
or other authorization required by the City including, without limitation, permits required in connection
with construction activities in Right of Way which must be administratively approved by the City after
review of specific plans;

WHEREAS, the grant of a non-exclusive franchise requires submission to and approval by the
City Council,

WHEREAS, the management of telecommunication lines are necessary to preserve and protect
the health, safety, and welfare of City residents and is important in providing economic benefits within
the City; and

WHEREAS, the City Council finds that the franchise terms and conditions contained in this
Ordinance are in the public interest.

NOW, THEREFORE, the City Council does ordain as follows:

Section 1: Definitions.

For the purposes of this Ordinance. the following terms, phrases, words, and their derivations will
have the meanings given herein wherever used. When not inconsistent with the context, words used in
the present tense include the future, words in the plural include the singular, and words in the singular
include the plural. Words not defined will have the meaning ascribed to those words in the Lincoln
Municipal Code unless inconsistent herewith.

A, "Agent” shall mean any contractor. subcontractor, person, or entity, other than an
employee of the Franchisee, which is the under the direction, control, or authorization of Franchisee to
affect, install, operate, and maintain Facilities owned. managed, or operated by Franchisee in the Right of
Way.



B. "Broadband Service” means an existing and future high speed Internet access service
with a minimum speed in excess of 100 Megabits per second and provided by the Franchisee for hire,
sale, or resale to the gencral pubhc.

C. "City" means the City of Lincoin, Nebraska, its agencies, departments, and divisions,
successors, in its present form, or in any later reorganized, consolidated, or enlarged form.

D. "City Property" means and includes all real property owned by the City, other than Right
of Ways, including without limitation, City parks and all property owned in fee by the City.

E. "Conduit” means optical cable housing, jackets, or casing, and pipes, tubes, or tiles used
for receiving and protecting wires, lines, cables, and communication and signal lines, including Optical
Fiber.

F. "Costs" means costs, expenses, and other financial obligations of any kind whatsoever.

G. "Data Caps" means any residential customer volume limitation on amount of data per
month per household or per device connected to the System where exceeding the cap could subject a
household to alterations to its Internet access, possibly afier one or more warnings, such as reduction of
access speed, additional charges, suspension of service, or even termination of service.

H. "Effective Date” means five (5) days following the publication of this Ordinance or a
summary thereof occurs in an official newspaper of the City as provided by law.

L "Emergency” means a condition of imminent danger to the health, safety, and welfare of
property or persons located within the City including, without limitation, damage to persons or property
from accidents or natural consequences, such as storms, earthquakes, riots, or wars.

J. "Existing” means in actual physical being upon the effective date of this Ordinance.

K. "Facilities” means all of the plant, electronic equipment, fixtures, appurtenances, and
other facilities necessary to furnish and deliver Services, including but not limited to, poles with
crossarms, poles without crossarms, wires. lines, conduits, innerducts, cables, communication and signal
lines and equipment. braces. guys. anchors, vaults, and all attachments, appurtenances, and appliances,
used in connection with or incidental to the distribution and use associated with an Optical Fiber system.

L. "FCC" shall mean the Federal Communications Commission

M. "Fiber Optic Technology” means a transmission medium capable of carrying digitized
bits, bytes, or packets of communications or information (such as voice, video, or data) by means of
electric lightwave impulses along a glass or plastic strand or fiber.

N. "Franchisee” means Allo Communications LLC. a Nebraska limited liability company,
and its lawful successors, transferees, or assignees, subject to such conditions as are defined herein.

0. "Franchise Territory” means all of the area within the city limits of the City as well as
any area henceforth annexed thereto during the term of the Franchise.

P, "Governmental use” means use by the City, State, or agencies or departments of the
United States for the transmission of information by wire, radio, optical cable, electromagnetic, or other
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similar means both internally and externally within or between their various agencies, departments, and
divisions.

Q. "Incremental costs" means the actual and necessary costs incurred which exceed costs
which would have otherwise been incurred. Incremental costs shall not include any part, portion, or pro-
ration of costs, of any kind whatsoever, including without limitation overhead or labor costs, which would
have otherwise been incurred.

R. "Information” means knowledge or intelligence represented by any form of writing,
signs, signals, pictures, sounds, or any other symbols.

S. "Major Project” shall mean projects that exceed five hundred (500) feet in length, or
require boring under any Right of Way, or the cutting of any pavement in any Right of Way, or the
blockage of any traveling lane in any Right of Way, for any amount of time. The subdivision of a project
into multiple projects individually not exceeding five hundred (500) feet in length shall not exclude them
from cumulatively being included within this definition,

T. "Obstruct” shall mean to place any tangible object or material in the Right of Way in a
manner that stops, hinders, disrupts, or otherwise interferes with free and open passage over a specific
area or part of the Right of Way. The term does not include the otherwise legal parking of a vehicle
subject to all the current parking regulations of the City.

U. "Optical Fiber" means wires, lines, and cables used to convey communications or
information by means of Fiber Optic Technology.

V. "Overhead Facilities” means facilities located above the surface of the ground, including
the underground supports and foundations for such facilities.

W. "Person” means a natural person, joint venture, joint stock association or company,
partnership, firm, association, club, company, corporation, limited liability company, business trust, or
organization,

X. "Public Street" means the surface, the area below the surface, and the airspace above the
surface, of any highway, street, road. lane, alley, unpaved alley, path, parkway, viaduct, bridge, sidewaik,
or other public right of way for motor vehicle or pedestrian travel under the jurisdiction and control of the
City which has been acquired. established, dedicated. or devoted to such purposes.

Y. "Right of Way" mean and include all present and future: (i) Public Streets, (ii) utility
easements or similar properties in which the City now or hereafter holds a property interest and/or a
maintenance responsibility which, consistent with the purposes for which it was granted or dedicated,
may be used 1o install, operate, and maintain Optical Fiber or Facilities, now or hereafier owned by or
under the jurisdiction and control of the City, but only to the extent of the City's right, title. interest, or
authority to grant a license or franchise to occupy and use such Right of Way for Optical Fiber or
Factlities. "Right of Way" does not include City Property; Siate highways; land dedicated for roads,
streets, and not opened and not improved for motor vehicle use by the public; structures, including poles
and conduits, located within the pubiic way; federally granted trust lands or forest board trust lands; lands
owned or managed by the State Game and Parks Commission; federally granted railroad rights of way
that are not open for motor vehicle use, or utility easements granted to utility companies (which may be
reflected in a real property deed, subdivision plat, or other real property record) with respect to which the
City holds no property interest or maintenance responsibility.
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Z "Right of Way Construction Permit” or "ROW Construction Permit” shall mean an
authorization to excavate in or obstruct Right of Way at a specific place and time, 1o install, operate, and
maintain Facilities within a specified portion of Right of Way.

AA.  "Services" means Broadband Service and the low-cost Internet access service described
in Section 5, paragraph (B) hereof offered and delivered by Franchisee to Subscribers over the System
within the Franchise Territory. The Franchisee shall provide at least 2 levels of service over its facilities.
A basic Broadband Service will be equal to or great than 100 Megabits Per Second (Mbps) and a high
level Broadband Service equail to or great than 1 Gigabit Per Second (Gbps); Except as provided in
Section 5, paragraph (B), no service speed shall be offered slower than 100 Mbps unless agreed to in
writing by the City Council.

BB.  "State” means the State of Nebraska, its agencies, departments, and govermmental
subdivisions.

CC.  "Subscriber” means any Person who entered into an agreement with Franchisee to
subscribe to and is lawfully receiving Services provided by Franchisee on the Franchisee's System.

DD.  "System" means Grantee's network of Optical Fiber and Facilities used to furnish and
deliver Services in the Franchise Territory.

EE.  "Underground Facilities” means facilities located under the surface of the ground, other
than underground foundations or supports for overhead facilities.

FF. "Utility Poles” means poles, crossarms, devices, and attachments directly affixed to such
poles which are used for the transmission and distnibution of electrical energy, signals, or other methods
of communication.

Section 2: Franchise.

A. The City grants to Franchisee, subject to the terms and conditions of this Ordinance, a
non-exclusive franchise to enter, occupy, and use Right of Way for constructing, instailing, operating,
maintaining, repairing, and removing the System for the purpose of providing Services within the
Franchise Territory (the "Franchise™). The City also grants to Franchisee the right to use and occupy the
City's conduit system pursuant to the provisions of a Conduit System Lease Agreement in the form of
Exhibit A attached hereto (the "Conduit Lease"). Franchisee shall construct, install, operate, maintain,
repair, and remove its facilities not covered by Exhibit A at its expense.

B. Nothing in this Ordinance grants authority to Franchisee to enter, occupy, or use of Right
of Way for constructing, installing, operating, maintaining, repairing, or removing wireless
communication facilities.

C. Nothing in this Ordinance grants authority to Franchisee to enter, occupy, or use City
Property.

D. Any rights, privileges, and authority granted to Franchisee under this Ordinance are
subject to the legitimate rights of the police power of the City to adopt and enforce general ordinances
necessary to protect the safety and welfare of the public, and nothing in this Ordinance excuses
Franchisee from its obligation to comply with all applicable laws enacted by the City pursuant to such
power. Any conflict between the terms or conditions of this Ordinance and any other present or future
exercise of the City's police powers will be resolved in favor of the exercise of the City's police power.
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E. Nothing in this Ordinance excuses Franchisee of its obligation to identify its facilities and
proposed facilities and their location or proposed location in the Right of Way and to obtain permits from
the City before entering, occupying, or using the Right of Way to construct, install, operate, maintain,
repair, or remove such facilities.

F. Nothing in this Ordinance excuses Franchisce of its obligation to comply with all
applicable codes, rules, regulations, and standards

G. Nothing in this Ordinance shall be construed to limit taxing authority or other lawful
authority to impose generally applicable charges or fees, or to excuse Franchisee of any obligation to pay
generally applicable lawfully imposed taxes, charges or fees.

H. Nothing in this Ordinance grants authority to Franchisee to impair or damage any City
Property, Right of Way, other ways or other property, whether publicly or privately owned.

I Nothing in this Ordinance shall be construed to give Franchisee's facilities priority of use
of Right of Way over the City's facilities.

J. Nothing in this Ordinance shall be construed to create a duty upon the City to be
responsible for acquisition, construction, maintenance, or repair of facilities or to modify the Right of
Way to accommodate Franchisee's facilities, with the exception of the obligations imposed in Exhibit A.

K. Nothing in this Ordinance grants authority to Franchisee to provide or offer cable
television service or telephone services.

L. Franchisee may use its fiber optic facilities authorized by this Ordinance for the
transmission of information used to provide wireless services only as expressly provided in this
Ordinance or by separate express permission of the City.

M. Nothing in this Ordinance shall be construed to create, expand, or extend any liability of
the City to any third party user of Franchisee's facilities or 1o otherwise recognize or create third party
beneficiaries to this Ordinance.

N. Nothing in this Ordinance shali be construed to permit Franchisee to unlawfully enter or
construct improvements upon the property or premises of another.

Q. Nothing in this Ordinance authorizes Franchisee to enter or construct improvements on,
in, under, over, across, or within any property or right-of-way of any third party without that party's
permission.

Section 3: Tern.

A, Initial Term. The authorization granted under this Ordinance shall be for a period of
twenty-five (25) vears from the Effective Date (the "Initial Term™).

B. Renewal. If Franchisee desires to renew its franchise for an additional term, it shall, not
less than one hundred eighty (180) days before expiration of the current franchise. give written notice to
the City requesting renewal. The parties shall negotiate in good faith on all issues including
compensation.
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Within ninety (90) days after receiving a written renewal request, the Mavor shall make a written
recommendation to the City Council to grant or deny the franchise in whole or in part. After receipt of the
recommendation, the Citv Council shall conduct a public hearing and make a decision. [f the renewal
request is denied, the written determination shall include the reason(s) for non-renewal, The City Council
may continue consideration of the request for a period not to exceed thirty (30) days. The decision 1o
grant or deny a renewal request shall be based upon the following standards:

2]
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The continuing capacity of the Right of Way to accommodate the Franchisee's
existing facilities;

Franchisee's compliance with the requirements of the Franchise Agreement and
chapter 5.12 of the Lincoln Municipal Code;

Applicable federal, stale, and local telecommunications laws, rules, and policies;
and

Such other factors as may demonstrate that the continued grant to use the Right
of Way will serve the community interest, including indications of significant
customer satisfaction or dissatisfaction with Franchisee’s provision of services.;
and

Mutual agreement on compensation issues.

C. If the parties are in agreement on compliance with standards in subsection B. 1-4 but
have not reached agreement on subsection B. 5, the Franchisee shall be allowed to continue its operations
under the existing terms and conditions until agreement or a decision to recommend denial is reached.

Section 4: Service Characteristicy.

Al The System shall, at a minimum, provide the following capabilities and characteristics:

1.
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Net Neutrality: In the provision of Broadband Service, Franchisee shall comply
with the Open Internet regulations.

No Blocking: Franchisee shall not block lawful content, applications, services.
or non-harmful devices; and

No Throtithing: Franchisee shall not impair or degrade lawful Internet traffic on
the basis of Internet content, application, or service, or the use of non-harmful
devices; and

No Paid Prioritization: Franchisee shall not engage in paid prioritization. where
paid prioritization means the management of the System to directly or indirectly
favor some traffic over other traffic, including through use of techniques such as
traffic shaping. prioritization, resource reservation, or other forms of preferential
traffic management, either (a) in exchange for consideration (monetary or
otherwise) from a third party, or (b} to benefit an affiliated entity.

No Data Caps: The Franchisee shall not assign Data Caps to Broadband Services
provided within the Franchise Area.



Service

)

Service

Available to Every Residence.

Franchisee shall use commercially reasonable best efforts to extend the System to
pass every residence within the Franchise Territory within the first four (4) years
of the Initial Term. Commercially reasonable best efforts would take into
consideration customer demand, competitive offerings from other providers,
System extension costs, weather conditions, and other potential unforeseen issues
outside of Franchisee's control that adverselv affect the ability to extend the
Svystem within such timeframe.

The Franchisee shall offer and provide Services 1o all residential Subscribers
under non-discriminatory rates, terms, and conditions.

The Franchisee shall not require residential contracts for service.

The Franchisee shall not charge a fee for the installation of services. In the
unusual circumstance where Franchisee’s instaliation costs are exceptionally high
with respect to a particular customer (currently defined as greater than $1,500
from easement to home), Franchisee may require an installation charge. Service
installations requests will be completed within a commercially reasonable time
and shall not be unreasonably withheld.

The Franchisee shall not charge any fee for Service delivery modems.
to Government Buildings and Facilities.

Franchisee shall provide Metro Ethernet Service to no more than one hundred
fifiy (150) government-owned buildings, which are managed by the City,
County, or Public Building Commission, and located in the Franchise Territory
with no upfront or monthly recurring charges. Such service shall be made
available on a non-blocking basis up to 1 Gigabit per second (Gbps) to one
hundred (100) of such buildings and up to 10 Gbps 1o fifty (50) of such buildings.
All buildings connected to the Franchisee’s System shall be upgraded to 10 Gbps
before the first renewal of this franchise. Replacement electronics necessary to
maintain the service will be provided by the Franchisee at no additional cost.

Franchisce shall provide fifteen (15) Virtual Local Area Networks (VLANSs)
across the entire System. Public VLAN shall be provided free of charge to the
City for non-competitive use. These VLAN’s shall be available at every
connection and termination point on the Franchisee's network.

Franchisee shall provide service on a non-blocking basis up to | Gbps to up to
five hundred (500) traffic signals in the Franchise Territory for a non-recurring
charge equal to the actual incremental cost (labor and materials cost only) to
extend service to each traffic signal and no monthly recurring charges.
Replacement electronics necessarv to maintain the service will be provided by
the Franchisee at no additional cost.

The provision of the services described in subsections | and 2 above shall be
subject to and contingent upon Franchisee's completion of construction of the
System at such locations in accordance with its Svstem development and



extension plans, and as the City identifies the facilities to be served in such
locations. Construction to all existing government buildings, facilities and traffic
signals described in subsections | and 2 above shall be complete by the end of
the fifth (5™) year of the Initial Term. New requests for government connections
shall be submitted 10 the Franchisee by the City. Requests will be reviewed and
construction completed within one hundred and twenty (120) calendar days of
receipt of the new connection request.

Section 5: Public Benefits.

Franchisee agrees to promote this Ordinance through development of a Public Benefits Program,
which shall consist of the following initiatives and any additional initiatives mutually agreed to by the
City and Franchisee.

A. Connections for Community Organizations. Franchisee shall provide up to seventy-five
(75) qualifying non-profit organizations located within the City that provide services directly to citizens
("Community Organizations"} with Broadband Service at Franchisee's standard one gigabit Broadband
Service offering. The service shall be provided for no recurring monthly fee and for no construction fee
for a period of ten (10) vears from the date of activation of the service. Participation in the program by
any Community Qrganization shall be subject to a joint reasonable evaluation by the City and Franchisee
of:

I The proximity of the System to the Community Organization within a defined
geographic area where Franchisee is offering Services;

2. The reasonable technical requirements and cost considerations;

3. The qualification and good standing as a non-profit organization under certain
provisions of the Internal Revenue Code; and

4, Applicable program eligibility requirements, which shail include all of the

Community Organization's other data, telecommunications, and video services, if
any, are provided by Franchisee at its standard commercial rates.

Franchisee shall confer with the City 1o identify eligible Community Organizations and perform
outreach. Following the initial ten (10) year service term, the Community Organization may continue to
subscribe (o some or all of the Services that Franchisee offers to similar Subscribers at then-current rates
for such Services. The City understands and acknowledges that Franchisee’s System design and
construction plans will be based on optimal deployment of the System for residential services.

B. Low Cost and Dhiscounted Service Tier to Low-Income Residents. Franchisee shall offer,
regularly, a low cost Service tier to its residential Subscribers in accordance with this subsection. The
low cost service tier shall provide a minimum of Twenty Megabits per second (20 Mbps) of speed.  In
addition, Franchisee shall make available a Discounted Service Tier to Low-Income Residents program
based on the low cost Service tier. In order for a residential Subscriber to be ¢ligible for the discount
Service, the resident must meet all eligibilitv and participation requirements for the FCC's Lifeline
program for discounted telephone service. The price for such discount Service tier for such qualifying
low-income residential Subscribers shall reflect a discount, at the City's option, of either (a) fifteen
percent (15%) off Franchisee's regular price for that tier of Broadband Service (the "Standard Discount™),
or (b) thirty percent (30%) off Franchisee's regular price for that tier of Broadband Service (the
"Enhanced Discount”). Franchisee shail confer with the City to review the eligibility of existing and new



Subscribers on a bi-annual basis. If the City elects to require Franchisee to apply the Enhanced Discount,
then the difference between the aggregate amount of reduced Broadband Service fees received by
Franchisee as a result of applyving the Enhanced Discount rather than the Standard Discount shall be
applied to offset the amount of franchise fees pavable hereunder or any other amounts payable by
Franchisee to the City. If a federal or state broadband lifeline program becomes available, then
Franchisee may adopt and implement that broadband lifeline program in lieu of compliance with the
provisions of this subsection B.

C. City Wi-Fi Services. Following the complete construction of fifty (50) percent of the
System and the first delivery of Services to Subscribers (the "System Completion Date"), Franchisee shall
use commercially reasonable efforts to construct and deploy up to three (3) wireless access networks
(each, a "Wi-Fi Network") in outdoor public areas within the City (each, a "Wi-Fi Area"), with one such
Wi-Fi Area (o be established within eighteen (18) months of the System Completion Date, the second Wi-
Fi Area to be established within thirty-six (36) months of the System1 Completion Date, and the third Wi-
Fi Area to be established within fifty-four (54) months of the System Completion Date. Franchisee agrees
1o construct, operate, and manage each Wi-Fi Network at its own cost and provide Wi-Fi Network access
withowt fees during the initial term of this Ordinance. Use of and access o each Wi-Fi Network shall be
subject to each user’s acceptance of Franchisee's applicable Terms of Service. Franchisee shall confer
with the City to identify and select optimal locations to deploy each Wi-Fi Network. The selection and
deployment of each Wi-Fi Area shall be subject to (i) the design and proximity of the System to each Wi-
Fi Area; (11) reasonable technical requirements and cost considerations; and (i) Franchisee’'s ability to
secure rights to utilize limited private and public infrastructure, such as utility poles, or attachment points
for purposes of constructing each Wi-Fi Network.

D. Franchisee agrees that the Public Benefits Program shail in no way modify or otherwise
affect Franchisee’s obligations to pay other fees to the City. The additional commitments in this Section
are not to be offset or otherwise credited in any way against anv franchise fee payments under this
Ordinance, except as provided in subsection B of this Section 5 with respect to any Enhanced Discount
for Broadband Service.

[n furtherance of the goals of this Section and the Franchise in general, the Lincoln Electric System staff
and Administrative Board. in coordination with the Mayor, shall;

. Develop by the end of the first quarter of 2016, a lease agreement for access to excess LES
fiber not immediately required o support LES operations, for broadband franchise holders, on terms and
in quantities that are commercially reasonable and consistent with reasonable operational requirements,
and consistent with applicable laws and regulations. Lincoln Electric System shall not unreasonably
withhold access to its excess fiber; and

2. Create anexpedited pole attachment agreement and permit and engineering approval
processes that will be available to all joint use customers.

3. The City Public Works Department shall have access to all requested LES information
related to the determinations described in 1 & 2 above.

Section 6: Location of Facilities.

The System shall be erected, placed, laid, or otherwise installed, operated, and maintained in such
a manner as will least interfere with other public uses of Right of Way and City Property, including
storm-water drainage systems, and so as not to endanger the safety of Persons.



A. Franchisee shall apply for and receive a Right of Way construction permit before
Franchisee shall obstruct. excavate, cut pavement, bore, bore under, or otherwise disturb the surface of
any Right of Way, except in the case of emergency. After such excavation or disturbance the Franchisee
shall, with due diligence and dispatch, place the Right of Way in a condition in compliance with all City's
standards and specifications.

B. Upon Franchisee's failure to commence, work continuously, or complete any installation,
operation, and maintenance or restoration work required by this Ordinance with due diligence and
dispaich, the City may cause such work to be done afier thirty (30) days advance written notice has been
provided to Franchisee, given so as to afford Franchisee an opportunity to commence and complete such
work within a reasonable time. The cost of such installation, operation, and maintenance or restoration
incurred by the City upon Franchisee's failure shall then be charged and collected from the Franchisee.

Section 7: Construction Permils.

A. Right of Way Construction Permits. Franchisee or Franchisee's agent shall not obstruct
the Right of Way or construct new facilities or do maintenance work on more than one hundred (100)
linear feet of facilities or cut the pavement or put facilities under the pavement of any defined Right of
Way, without first obtaining a Right of Way construction permit.

B. Permit Requirements. To apply for a Right of Way construction permit, Franchisee or
Franchisee's agent shall furnish to the City in writing or electronically the following:

b A permit application fee of three hundred and fifty dollars ($350.00) shall be
remitted to reimburse the City for the technical review of each permit

application.
2. Franchisee's name. as the owner or operator of the facility;
3 An Engineering plan of the project:
4, Dates of the construction activity. the proposed start and stop times, and any

proposal to temporarily reopen any roadway for any "peak hour” period;

5. The names of any known agents, contractors, or subcontractors working on the
proposed project under the Franchisee's responsibility and authority; and

6. The specific trees, structures, improvements, facilities, and obstructions, if any,
that Franchisee proposes to temporarily or permanently alter, remove, or relocate.

7. If Franchisee is proposing to install Underground Facilities in existing ducts or
conduits within the Right of Way information in sufficient detail to identifyv:

i. Evidence of ownership or authorization to use such ducts or conduits;
it Conditions of use imposed by the owner(s) of the ducts or conduits:

. If known to Franchisee or reasonably ascertainable to Franchisee, the
total capacity of such ducts or conduits; and

iv. If known to Franchisee or reasonablv ascertainable to Franchisee,

amount of the total capacity within such ducts or conduits which will be
occupied by Franchisee's facilities;
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10.

If Franchisee is proposing to install Underground Facilities in new ducts or
conduits within the Right of Way:

vi.

vil.

viil.

The location proposed for new ducts or conduits;
The total capacity of such ducts or conduits;

The initial listing of collocated facilities located within Franchisee
constructed or installed ducts or conduits;

a preliminary construction schedule and completion date together with a
traffic control plan;

Information to establish that the applicant has obtained all other
governmental approvals and permits to construct and operate the
facilities;

Such other documentation and information regarding the facilities
requested by the City;

When requested by the City, the location of all overhead and
underground public utility, telecommunication, cable, water, sewer,
drainage. and other facilities in the Right of Way along the proposed
route;

When requested by the City, the location(s), if any. for interconnection
with the telecommunication facilities of others;

The specific trees, structures, improvements, facilities, and obstructions,
if any, that Franchisee proposes to temporarily or permanently alter,
remove, or relocate,

Such other documentation and information regarding the facilities as may
be reasonably requested by the City.

If Franchisee is proposing to install overhead facilities, evidence of Franchisee's
authorization to use each utility pole along the proposed route together with any
conditions of use imposed by the pole owner(s) for each pole;

A traffic control plan in comphance with the following traffic control and safety
standards and specifications:

i

Whenever Franchisee is occupying any portion of Right of Way,
Franchisee or Franchisee's agent shall erect a barrier around the
perimeter of any excavation and provide any and all traffic-control
devices, signs, and lights appropriate to the level of complexity of the
activity in order to protect, warn, and guide the public (vehicular and
pedestrian) through the work zone, The manner and use of these devices
shall be described within a traffic-control plan in accordance with the
Federal Highway Administration Manual on Uniform Traffic Control
Devices.



iL. Franchisee shall designate a safety officer. The safety officer shall be
responsible for safetv-related issues affecting both the public and the
Franchisee's field emplovees and contractors for all job sites within the
Right of Way.

11 A list of the Franchisee's emergency providers, including name of company, local
contact person, mailing and e-mail address, twenty-four-hour emergency phone
number, and mobile phone and fax number. This information shall be kept
current by written or electronic notice to the Director.

12. For Major Projects, the following shall be required in addition to the above stated
requirements:

L Detailed construction plans. These plans shall show the location and area
of the proposed project, the locations of all existing and proposed
equipment and facilities, the height and/or depth of the proposed
equipment and existing facilities, and the spatial relationship with any
adjacent infrastructure, Right of Way line, easement, utititv. and/or other
physical features; Detailed construction plans shall be stamped by a
professional engineer licensed in the State of Nebraska;,

i, A copy of the construction plans in an electronic format acceptable 10 the
Director;

iii. At the City's request, Franchisee may meet with the Director for a pre-
work conference;

v, As-build construction plans will be submitted within 15 business days of
completion of the project. As-built plans shall comply with the City
standards for data submission and accuracy: and

v. Franchisee shall not be issued permits for construction or installation of
new facilities unless Franchisee is in full compliance with the provisions
of this Ordinance and all of Franchisee's existing facilities have been
expressly approved by the City in writing.

C. Permit Terms and Conditions. Each Right of Way construction permit shall describe the
general location of the permitted project, the size of the obstructed area. the duration of the permit, which
shall be based on the amount of time estimated for completion of the permitted activity, and any special
conditions or other information deemed relevant by the Director. A Right of Way construction permit for
major projects shall be issued or denied within fifteen (13) business days of submission of a completed
application. All other Right of Way construction permits shall be issued or denied within ten (10)
business days of submission of a completed application. In the event of denial, the Director shall advise
the applicant of all steps necessary to secure approval of the permit.

The requirements of this section do not apply to installation of optical cable necessary to connect
a customer of Franchisee to a previously approved facility, provided that neither ¢xcavation nor trenching
in the public right-of-way is required, that the optical cable does not cross a distance of more than twenty
feet from its point of connection to the approved facility and the point where it exits the public right-of-
way, that the optical cable connection meets of exceeds all applicable technical standards required by law,
that the optical cable connection is durable and installed in accordance with good engineering,
construction, and installation practices and does not interfere with the public use of the Right of Way, or
adversely affect public health, safety. or welfare, that the optical cable connection is constructed and
installed to conform to all federal, state, local, and industry codes, rules, regulations, and standards, and
that the optical cable connection does not damage or impair the City's urban forest,
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The requirements of this section do not apply to repair or maintenance of previously approved
overhead facility; provided that the location and size of the previously approved facility is not materially
changed. that no additional new facilities are constructed or installed, that the repair or maintenance
activities are conducted in accordance with good engineering, repair, and maintenance practices and do
not interfere with the public use of the Right of Way, or adversely affect public health safety or welfare,
that maintenance or repair activities conform to all federal, state, local, and industry codes. rules,
regulations, and standards.

D. Emergency Permits. An emergency Right of Way construction permit is available for
emergency repair projects. Any emergency excavation or repait of Franchisee's System required to
maintain the safety and well-being of the general public should be commenced without delay.
Notification of the emergency excavation must be provided to the Director within twenty-four (24} hours
the commencement of the emergency project. This notification shall consist of the following:

l. Anticipated date, duration, start and stop time, location (site address if possible),
including nearest cross street;

2. Size of the obstruction and work area less any normal traffic control in advance;
3. The name of any agent or contractor performing work on behalf of the
Franchisee;
4, Franchisee's name;
5. L.ocal contact information; and
6. General description of the type of construction activity and/or facilities installed.
1. Franchisee shall notify the Director upon the completion of the project.
Franchisee and any agents, or contractors engaged in an activity within
the Right of Way, must notify the Director that an obstruction will occur.
ii. Whenever the Franchisee performs any work under an emergency Right
of Way construction permii, the Franchisee shall appiy for & standard
Right of Way construction permit as soon as possibie, but in any event
no later than five (5) business days following the date of notification.
E. Permit Conditions. As a condition of any Right of Way construction permit, Franchisee

shall adhere to the following requirements:

t, All engingering requirements and construction standards imposed by this

Ordinance;

2. All current Right of Way construction permits shall be maintained on each work
site. All Right of Way construction permits shall be presented upon request to
any representative of the Director; and

3. Excavation projects are subject to the requirements imposed by this Ordinance.

F. Failure to Comply. In the event Franchisee's agent fails 1o comply with requirements of

this section, Franchisee's agent shall be preciuded from obtaining any Right of Way construction permit
or performing any further construction within the City's Right of Way for up to twelve (12) months from
the date of notification,

G. Renewal. In the event that a permitted project is not concluded prior to expiration of the

Right of Way construction permit under which it is being performed, the Franchisee shall apply to the
Director for an extension of the permit. In such case, the following information shall be submitted:
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1. Statcment from the Franchisee indicating the reason for the delay in completion
of the project;

2. Date that the Franchisee anticipates the project to be completed; and
3. A new permit fee shall be assessed for the renewal.

Section 8: Engineering Standards.

A Allocation of Space in the Right of Way. The Director shall have the power to establish
limitations on the placement of new or additional facilities within specific congested segments of the
Right of Way if there is insufficient space to accommodate all of the requests of entities to occupy the
Right of Way. In making such decisions. the Director shall strive, to the extent possible, to accommodate
all existing and potential users of the Right of Way, but shall be guided primarily by considerations of the
public interest, the public's needs for the particular utility service, the width and physical condition of the
Right of Way, the protection of existing utilities and improvements in the Right of Way, and future City
plans for public improvements and development projects which have been determined to be in the public's
interest.

B. Location Criteria.

l. Corridors. The Director shall assign specific corridors within the Right of Way,
Right of Way, easements or any particular segment thereof as may be necessary,
for each type of facility that is now or as the Director concludes may in the future
be located within the Right of Way. The Director shall establish an ideal cross
section identifying the lateral and vertical position of each class of potential user.
All permits issued by the City involving the installation or replacement of
facilities shall be reviewed as to the proper corridor for the facility.

2. Variance. Any Franchisee facility which is located in the Right of Way in a
position at variance with the comdors established by the Director shall move the
facility at its own expense to its assigned position within the Right of Way within
$ix {6) months of written notification from the City. This requirement may be
waived by the Director for good cause shown, upon a written request giving due
consideration of such factors as the remaining economic life of the facilities,
public safety, customer service needs, or hardship to the Franchisee. Failure to
relocate within this timeframe will constitute a breach of this Ordinance.

C. Interference. Franchisee shall not place any fixtures or equipment where the same will
interfere with any existing utility or improvement. Franchisee shall locate its facilities in such a manner as
not to interfere unnecessarily with the usual traffic patterns (vehicular or pedestrian) or with the rights or
reasonable convenience of owners of property that abut any Right of Way. At the request of any Person
holding a valid permit to move a building, house, or structure and upon reasonable advance notice,
Franchisee shall temporarily raise, lower, or remove its Optical Fiber as necessary to permit the moving
of a building, house, or structure. The expense of such temporary changes may be paid by the permit
holder, and Franchisee may require a reasonable deposit of the estimated payment in advance. In no
event is the City responsible for any cost associated with this work.

Section 9: Construction Standards.

Franchisee must place its facilities underground except as otherwise expressly provided herein.
Subject to the terms and conditions of this Ordinance, Franchisee may place Optical Fiber and splicing
connections on existing utility poles as Overhead Facilities along existing cable routes if approved by the
owner of the utility poles. All other facilities, including without limitation facilities required to operate
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or maintain such Optical Fiber and Optical Fiber housing, and splicing connections must be Underground
Facilities if they are located in a Right of Way, unless otherwise expressly authorized by the City.

Franchisee's facilities shall not unreasonably interfere with the use of Right of Way or City
Property by the City, the general public. or other persons authorized to enter, occupy, or use Right of
Way or City Property.

Afier the operative date of this Ordinance, Franchisee's facilities installed or replaced in Right of
Way shall be installed, maintained, upgraded, or replaced in conformance to the latest City standards
including, but not limited to the Technical Standards and Specification cited in the Franchisee's Conduit
Lease Agreement.

Section 10: Duty to Move or Alter Facilities.

A. City reserves the right to construct or permit to be constructed cables, electric conduits,
water, sewer, storm-water drainage system, gas, or other pipelines and to do or permit to be done any
underground work deemed necessary and proper by the City, along, across, over, or under the Right of
Way. In doing or permitting such work to be done, City, its contractors, or subcontractors shall not be
liable to the Franchisee for any damages to Franchisee’s facilities, willful and grossly negligent acts of
City, its contractors or subcontractors excepted.

B. Whenever, by reason of establishing a grade or change in the grade of any Right of Way,
or in the location or manner of construction of any cables, electric conduits, water, sewer, storm-water
drainage system, gas, or other pipelines, it shall be deemed necessary by the City to alter or change
Franchisee's distribution system, Franchisee shall make such alterations or changes within a reasonable
time, not to exceed forty-five (45) days, as ordered in writing by the City. without claim for
reimbursement or compensation for damages against the City. Failure to relocate within this timeframe
will constitute a breach of this Ordinance.

C. Franchisee shall relocate its facilities immediately and at its expense at the request of the
City in the event of an unforeseen emergency that creates an immediate threat to the public safety, health,
or welifare.

D. If the City shall require Franchisee to in any way alter, relocate, or change its facilities
from a private easement, then Franchisee shall be reimbursed by the City for such alteration. relocation,
or change. Reimbursable costs shall be limited to facilities of like size.

E. The City shall have the right to require Franchisee to change the location of any of
Franchisee's poles within Right of Way when, in the opinion of the City, the public convenience requires
such change, and the expense thereof shall be paid by Franchisee.

F. Franchisee shall not impair or damage anv City Property, Right of Way, other ways, or
other property, whether publicly or privately owned.

G. Whenever Franchisec's facilities are no longer used by Franchisee and Franchisee has no
plans for any future use of those facilities, then Franchisee shall remove those facilities that are at or
above grade and restore the area in accordance with the City's standards. This requirement may be
waived by the Director at the sole discretion of the City, upon a written request giving due consideration
of such factors as the remaining economic life of the facilities, public safety, future use of Right of Way,
or customer service needs of the Franchisee.



Section Il: Maintenance and Inspection of Records.

A Franchisee shall at all times make and keep full and complete plats, maps, and other
records showing the location and size of the System within the corporate limits of the City of Lincoln.
Such plats. maps, and any other records shall show the location and nature of all other works, structures,
equipment, and appurtenances comprising Franchisee's system within the corporate limits of the City of
Lincoln. Franchisee shall further permit the City to inspect such plats, maps, books, and other records
during regular business hours. After completion of construction on each project, Franchisee shall provide
final as-recorded construction, (also referred to as "as built" drawings), or acquisition Facility maps,
which shall be submitted to the City. Such as-recorded maps shall be based upon post-construction
inspections to verify location. Copies of as-recorded maps in a digital format and accuracy acceptable to
the City shall be submitted to the City.

B. Franchisee agrees to make available within the corporate limits of the City of Lincoln ail
books, maps, papers, and records pertaining to its business carried on by it in or through the Franchise
Territary, for the purpose of affording the City the opportunity to enforce the terms of this Ordinance and
particularly to collect its franchise fee and other parts of this Ordinance. Franchisee shall further permit
the City to inspect and audit during regular business hours the relevant books, maps, and records kept by
Franchisee in the ordinary course of business. The City shall promptly notify Franchisee in writing of
areas newly annexed into or deannexed from the corporate limits of the City, and Franchisee shall update
its records for the purpose of payment of franchise fees as soon as reasonably practicable after receiving
such notice.

Section 12: Pole, Structures, and Property Owned by Others.

Whenever feasible. Franchisee may use existing poles when the installation of facilities
aboveground is permitted. Franchisee must obtain written approval from the owners of all utility poles,
structures, and property not owned by Franchisee prior to attaching to or otherwise using such poles,
structures, or property, and provide proof of such approval to the City upon request. The City makes no
representation and assumes no responsibility for the availabiiity of utility poles, structures, and property
owned by third parties for the installation of Franchisee's facilities. The City shall not be liable for the
unavailability of utility poles. structures, and property owned by third parties for any reason whatsoever.
The installation of System facilities by Franchisee on or in the poles, structures, or property owned by
others shall be subject to and limited by the owner's authority to enter, occupy, and use Right of Way. In
the event that the authority of the owner of poles, structures, or property to enter, occupy, and use the
Right of Way expires, terminates, or is cancelled, the authority of Franchisee to construct, install, operate,
maintain, and repair Franchisee's facilities at such locations may be immediately cancelled at the sole
option of the City. The City shall not be liable for the costs for removal of facilities arising from
expiration, termination, or cancellation of any pole owner's authority to enter, occupy, or use Right of
Way for any reason whatsoever. Notwithstanding the foregoing. the erection of new poles is only to be a
last resort and shall be reviewed by the City for approval on a case by case basis. In any event, new poles
may not be erected in any new subdivision.

Section 13: Construction and Installation Requirements.

The technical performance of the facilities must meet or exceed all applicable technical standards
authorized or required by law, regardless of the transmission technology utilized. The City will have the
full authority permitted by applicable law to enforce compliance with these technical standards.

Al All installations of Franchisee System will be durable and installed in accordance with
good engineering, construction, and installation practices.



B. All facilities shall be constructed and installed in such manner and at such points so as
not to inconvenience public use of the Right of Way or to adversely affect the public health, safety, or
welfare and in conformity with plans approved by the City, except in instances in which deviation may be
allowed by the City.

C. All reserve cable and cable loops shall be stored on properly installed opti-loop (a/k/a
snow shoe) devices or similar devices or methods approved by the City.

D. The plans for facilities shall conform to and comply with all applicable federal, state,
local, and industry codes, rules, regulations, and standards, including, but not himited to the Nauonal
Electrical Code, the National Electrical Safety Code. and the Municipal Code of the City, in connection
with the construction, operation, and repair of the System.

E. Franchisee must cease work immediately if the City determines that Franchisee is not in
compliance with such codes, rules, regulations, or standards, and may not begin or resume work until the
City determines that Franchisee is in compliance. The City shall not be liable for any costs arising out of
delays occurring as a result of such work stoppage.

F. Neither approval of plans by the City nor any action or inaction by the City shall relieve
Franchisee of any duty, obligation, or responsibility for the competent design, construction, and
installation of its facilities. Franchisee is solely responsible for the supervision, condition, and quality of
the work done, whether it is performed by nself or by its contraciors, agents, or assigns.

Section 14: Coordination of Construction and Installation Activities and Other Work.

A Franchisee shall coordinate its construction and installation activities and other work with
the City and other users of the Right of Way at least annually or as determined by the City.

B. All construction or installation locations, activities, and schedules shall be coordinated, as
ordered by the City, to minimize public inconvenience, disruption, or damages.

C. Franchisee shall make a good faith effort to comply with a private property owner or
occupier’s preferences, if any, on location or placement of facilities on their property, consistent with
sound engineering practices.

D. Franchisee shall make available and accept the co-location of property of others within
trenches excavated or used by Franchisee in the Right of Way provided the costs of the work are fairly
allocated between the parties.

E. Annually, upon request of the City, Franchisee shall provide the City with a schedule of
its proposed construction or installation activities, if any, and other work in, around, or that may affect the
Right of Way or City property.

F. The City shall give reasonable advance notice to Franchisee of plans to open Right of
Way for construction or installation of Underground Facilities; provided, however, the City shall not be
liable for damages for failure to provide such notice. When such notice has been given, Franchisee shall
provide information requested by the City regarding Franchisee's future plans for use of the Right of Way
1o be opened. When notice has been given. Franchisee may only construct or install underground
facilities during such period that the City has opened the Right of Way for construction or installation.



G. In the event of an unexpected repair or emergency, Franchisee may commence such
repair and emergency response work as required under the circumstances, provided Franchisee shall
notify the City as promptly as possible: before such repair or emergency work commences or as soon
thereafler as possible if advance notice is not practicable.

Section 15: Temporary Removal, Adjustment, or Alteration of Facilities.

Al Franchisee shall temporarily remove, adjust, or alter the position of its facilities at its
cost at the request of the City for public projects or other public operations or purposes,

[ The moving or removal of such building or other object which necessitates the
temporary removal, adjustment, or alteration of facilities shall be done at a
reasonable time and in a reasonable manner so as to not unreasonably interfere
with Franchisee's business, consistent with the maintenance of proper service to
Franchisee's customers;

rJ

Where more than one route is available for the moving or removal of such
building or other object, such building or other object shall be moved or
removed along the route which causes the least interference with the operations
of Franchisee. in the sole discretion of the City;

3. The person obtaining such permission from the City to move or remove such
building or other object may be required to indemnify and save Franchisee
harmless from any and all claims and demands made against it on account of
injury or damage to the person or property of another arising out of or in
conjunction with the moving or removal of such building or other object, to the
extent such injury or damage is caused by the negligence of the person moving
or removing such building or other object or the negligence of the agents,
servants. or employees of the person moving or removing such building or other
object; and

4, Completion of notification requirements by a person who has obtained
permission from the City (o use a Right of Way for the moving or removal of
any building or other object shall be deemed to be notification by the City.

5. The City may temporarily remove, adjust, or alter the position of Franchisee's
facilities as the city may determine to be necessary, appropriate, or useful in
response to any public health or safety emergency. The City shall not be liable to
Franchisee or any other party for any direct, indirect, or other damages suffered
as a direct or indirect result of the City's actions.

6. The temporary removal. adjustment, or alteration of the position of Franchisee's
facilities shall not be considered relocation for any purpose whatsoever.

Section 16: Safety and Maintenance Requirements.

A All work authorized and required under this Ordinance will be performed in a safe,
thorough, and workmanlike manner.



B. Franchisee, in accordance with applicable federal, state, and local safety requirements
shall. at all times, employ ordinary care and shall use commonly accepted methods and devices for
preventing faitures and accidents which are likely to cause damage, injury, or nuisance to occur. All
facilities, wherever situated or located, shall at all times be kept in a good, safe, and suitable condition. If
a violation of a safety code or other applicable regulation is found to exist by the City, the City may, after
discussions with Franchisee, establish a reasonable time for Franchisee to make necessary repairs. If the
repairs are not made within the established time frame. the City may make the repairs itself or have them
made at the cost of Franchisece.

C. Franchisee, and any person acting in its behalf shall use suitable barricades, flags,
flagmen. lights, flares, and other measures as required for the safety of all members of the general public
during the performance of work, of any kind whatsoever, in Right of Way to prevent injury or damage to
any person, vehicle, or property.

D. Franchisee shall maintain the System in proper working order. Franchisee shall restore
the System to proper working order upon receipt of notice from the City that facilities are not in proper
working order. The City may, after discussions with Franchisee, establish a reasonable time for
Franchisee to restore its facilities to proper working order. If the facilities are not restored to proper
working order within the established time frame, the City may restore the facilities to proper working
order or have them restored at the cost of Franchisee. In general, a reasonable period of time is
established as not to exceed four (4) hours.

Section 17: Removal of Unauthorized Facifities.

Within ninety (90) days following written notice from the City for any reason listed in this
Ordinance, Franchisee shall, at its expense, remove unauthorized facilities and restore Right of Way and
other property to as good a condition as existed prior to construction or installation of the System. Any
plan for removal of said facilities must be approved by the City prior to such work. Facilities are
unauthorized and subject to removal in the following circumstances:

A. Upon expiration, termination, or cancellation of this Franchise;

B. Upon Franchisee's abandonment of the System. The System shall be deemed abandoned
if the entire System is unused by Franchisee for a continuous period of at least one hundred eighty (180)
days

C. If the facilities were constructed or installed prior to the effective date of this Ordinance;
unless such facilities have been expressly approved by the City in writing following inspection after

Franchisee has provided full information requested by the City regarding the facilities;

D. If the facilities were constructed. installed, operated. maintained, or repaired without the
prior issuance of required use and/or development authorization and permits;

E. [f the facilities were constructed or installed or are operated, maintained, or repaired in
violation of the terms or conditions of this Ordinance; or

F. If the facilities are unauthorized for any reason whatsocver.,
Provided, however, that the City may, in its sole discretion, allow a Franchisee to abandon

facilities in piace. No facilities may be abandoned in place without the express written consent of the
City. Upon consensual abandonment in place of facilities, the facilities shall become property of the City.
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and Franchisee shall submit to the City an instrument in writing, to be approved by the City, transferring
to the City the ownership of such facilities. The failure of Franchisee to submit an instrument shall not
prevent, delay, or impair transfer of ownership to the City.

Section 18: Indemnification and Assumption of Risk.

A Indemnification. To the fullest extent permitted by law, Franchisee shall indemnify and
hold harmless City, its elected officials, officers. agents. and emplovees, as indemnitees, from and against
all claims, damages, losses, and expenses, including but not limited to attorney’s fees, arising out of or
resulting from Franchisce's performance under this Ordinance that results in any third-party claim for
damages whatsoever, including without himitation, any bodily injury, sickness, disease, death, or any
injury to or destruction of tangible or intangible property, including any loss of use resulting therefrom,
that is caused in whole or in part by Franchisee or anyone directly or indirectly employed by Franchisee
or anyone for whose acts any of them may be liable. This section will not require Franchisee to indemnify
or hold harmless the City for any losses. claims, damages. and expenses arising out of or resulting from
the negligence of the City. The City does not waive its governmental immunity by granting this
Ordinance and fully retains all immunities and defenses provided by law with regard to any action based
on this Ordinance. The provisions of this section survive any termination of this Franchise.

B. Assumption of risk. Franchisee assumes the risk of damage to its facilities located in
Right of Way from activities conducted by third parties or the City, its elected officials. officers,
employees, servants, agents, or representatives. Franchisee releases and waives any and all claims against
the City, its elected officials, officers, employees, servants, agents, and representatives for damage to or
destruction of Franchisee's facilities except to the extent any such damage or destruction is caused by or
arises from active sole negligence of the City.

C. Franchisee bears sole responsibility to insure its property. Franchisee shall ensure that its
insurance contracts waive subrogation claims against the City, its elected officials, officers, employees,
servants, agents, and representatives, and Franchisee shall indemnify, defend, and hold harmless the City,
its elected officials, officers, employees, servants, agents. and representatives against any and all
subrogation claims if it fails 1o do so.

Section 19: Insurance.

Franchisee shall obtain and maintain, at its cost, worker's compensation insurance and the
following liability insurance policies insuring both the Franchisee and the City, and its elected and
appointed officers, officials, agents, employees, representatives, engineers, consultants, and volunteers as
additional insureds against claims for injuries to persons or damages o property which may arise from or
in connection with the exercise of the rights, privileges. and authority granted to Franchisee:

A, Comprehensive gencral liability insurance, written on an occurrence basis, with limits not
less than:
1. $2,000,000.00 for bodily injury or death to each person;
2. $1.000.000.00 for property damage resulting from any one accident; and
3. $1.,000.000.00 for all other tvpes of liability.
B. Automobile liability for owned, non-owned, and hired vehicles with a limit of

$1,000,000.00 for each person and $1,000,000.00 for each accident;
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C. The liability insurance policies required by this section shall be maintained by Franchisee
throughout the term of the Franchise, such other periods of time during which Franchisee's facilities
occupy Right of Way, and while Franchisee is engaged in the removal of its facilities. Franchisee shall
provide an insurance certificate, together with an endorsement naming the City, and its elected and
appointed officers, officials, agents, employees. representatives, engineers, consultants, and volunteers as
additional insureds, to the City prior to the commencement of any construction or installation of any
facilitics pursuant to this Ordinance or other work in a Right of Way. Any deductibles or self-insured
retentions must be declared to and approved by the City. Pavment of deductibles and self-insured
retentions shall be the sole responsibility of Franchisee. The insurance certificate required by this section
shall contain a clause stating that coverage shall apply separately to each insured against whom claim is
made or suit is brought, except with respect to the limits of the insurer's liability. Franchisee's insurance
shall be primary insurance as respects the City, its officers, officials, emplovees, agents, consultants, and
volunteers. Any insurance maintained by the City, its officers, officials, employees, consultants, agents,
and volunteers shall be in excess of the Franchisee's insurance and shall not contribute with it.

Section 20: Security Fund.

Franchisee shall establish and maintain a security fund in the amount of fifty thousand dollars
($50,000), at its cost, with the City by depositing such monies, bonds, letters of credit, or other
instruments in such form and amount acceptable 1o the City. No sums may be withdrawn from the fund
by Franchisee without consent of the City. The security fund shall be maintained at the sole expense of
Franchisee so long as any of the Franchisee's facilities occupy a Right of Way.

A. The fund shall serve as security for the full and complete performance of this Ordinance,
including any claims, costs, damages, judgments, awards, or hability, of any kind whatsoever, the City
pays or incurs, including civil penalties, because of any failure attributable 1o Franchisee to comply with
the provisions of this Ordinance or the codes, ordinances, rules, regulations, standards, or permits of the
City.

B. Before any sums are withdrawn from the security fund, the City shall give written notice
to Franchisee:

1. Describing the act, default, or failure to be remedied. or the claims, cosls,
damages, judgments, awards, or liability which the City has incurred or may pay
by reason of Franchisee's act or defauli;

2. Providing a reasonable opportunity for Franchisee to first remedy the existing or
ongoing default or failure, if applicable;

3. Providing a reasonable opportunity for Franchisee to pay any monies due the
City before the City withdraws the amount thereof from the security fund, if
applicable; and

4. Franchisee will be given an opportunity to review the act, default, or failure
described in the notice with the City or his or her designee.

C. Franchisee shall replenish the security fund within fourteen (14) calendar davs after

written notice from the City that there is a deficiency in the amount thereof.



D. Insufficiency of the security fund shall not release or relieve Franchisee of any obligation
or financial responsibility,

Section 21: Taxes, Charges, and Fees.

A Franchisee shall pay and be responsible for all generally applicable charges and fees
imposed by the City on a competitively neutral basis, including those to recover actual administrative
expenses incurred by the City that are directly related to management of Right of Way, including
receiving and approving this franchise, anv permits, and inspection of plans and construction.

B. Franchisce shall pay and be responsible for taxes and franchise fees permitied by law.

C. In addition to penalties and other remedies for which Franchisee may be subjected, if
Franchisee obtains a cable television franchise, Franchisee shall pay and be responsible for franchise fees
for providing or offering cable television service in accordance with Chapter 5.15 of the Lincoln
Municipal Code.

D. In addition to penalties and other remedies for which Franchisee may be subjected, the
City reserves the right to impose site-specific charges for placement of structures used to provide wireless
services.

E. No more than once every three (3) years the City shall have the right to conduct audits of
Franchisee's records related to the franchise fee payments made pursuant to this Agreement or lease
payments under the Conduit Lease. No audit may go back more than five (5} yvears. In the event the
amount owed as a result of the findings of such audit is in excess of two percent (2%) of the aggregate
amount of franchise fees and conduit lease fees paid by Franchisee during the audited period, Franchisee
shall pay the City’s expenses associated with such audit.

Section 22: Additional Ducty and Conduits.

When Franchisee undertakes new construction of its facilities under main arterial Public Streets,
Franchisee shall construct and install additional ducts and conduits when and where requested by the City
where feasible within such new construction and related structures necessary to access the ducts and
conduits. Such ducts and conduits shall be readily accessible and available for governmental use as
determined by the City in its sole discretion. Such ducts and conduits shall not be used by the City to
provide Internet access, telecommunications, or cable television service for hire, sale, or resale to the
general public unless otherwise agreed by the Franchisee. The City shall not be charged or responsible
for any more than the incremental costs to construct and install such ducts and conduits, and the City
shall not be charged or responsible for any use. Nothing stated in the section above shall be construed to
limit the City’s use of the conduit to provide Internet access, telecommunications, or cable television
services to government agencies,

Section 23: Access to Facilities and Universal Service.

Franchisee shall provide access to its services by hire, sale, or resale without unreasonable
discrimination. The Franchisee purports to serve the general public, it shail make its telecommunications
and broadband services available to any customer within the Franchise Territory who shall request such
service whenever feasible, without unreasonable discrimination as to the terms. conditions, rates, or
charges for the Franchisee’s services. It is understood that Franchisee shall be entitled to exercise normal
business judgment in allocating or reserving limited capacity.

]
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Section 24: Annexation.

Upon any addition or annexation to the City of any area in which Franchisee has facilities, such
facilities shall immediately be subject to the terms of this Ordinance without further action of the City or
Franchisee.

Section 25: One-Call System.

Franchisee is responsible for complying with the provisions of Nebraska’s One-Call statutes and
all City codes associated with the location of the System.

Section 26: Vacation of Right of Way.

The City reserves the right to vacate any Right of Way which is subject to rights, privileges, and
authority granted by this Ordinance. [f Franchisee has facilities in such Right of Way the City shall
reserve a right of use for Franchisee.

Section 27: Duty to Provide Information.

Within twenty (20) days of a written request from the City stating the cause for such request.
Franchisee shall furnish the City with alt requested information sufficient to demonstrate:

A That Franchisee has complied with the requirements of this Ordinance specified in such
request; and

B. That taxes, fees, charges, or other costs owed or payvable by Franchisee have been
properly collected and paid.

C. Franchisee's obligations under this section are in addition to those provided elsewhere in
this Ordinance.

D. The Franchisee shall provide the City quarterly reports on customer complaints. For the
purposes of this requirement customer compiaints are defined as:

1. Complaints received by the Franchisee and their resolution;

[ ]

Such complaints may be made by letter, email, phone call, or any other medium
by which Franchisee may be contacled; and

L

The City may allow the Franchisee 1o make a summary version of this
requirement.

4, These reports shall be confidential unless deemed necessary by the City for the
enforcement of Section 30.

Section 28: Records.

Franchisee wili manage all of its operations in accordance with a policy of keeping its documents
and records open and accessible to the City. The City will have access to, and the right to inspect, any
dacuments and records of Franchisee and its affiliates that are directly related to the enforcement of this

' Note: To be coordinated with other existing recordkeeping and record access provisions of this Ordinance.

[E]
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Ordinance or to verify Franchisee's compliance with terms or conditions hereof. Franchisee will not deny
the City access to any of Franchisee's records on the basis that Franchisee's documents or records are
under the control of any affihate or a third party.

All such documents and records maintained by Franchisee shall be made available for inspection
by the City at reasonable times during normal business hours within fourteen (14) days of a written
request by the City; provided, however, that nothing in this section shall be construed to require
Franchisee to violate state or federal law regarding subscriber privacy, nor shall this section be
construed to require Franchisee to disclose proprietary or confidential information without adequate
safeguards for its confidential or proprietary nature.

One copy of documents and records requested by the City will be furnished to the City at the cost
of Franchisee. If the requested documents and records are too voluminous or for security reasons cannot
be copied or removed, then Franchisee may request, in writing within ten (10) days of the City's request,
that the City inspect them at Franchisee’s local office. If any documents or records of Franchisee are not
kept in a local oftfice and/or are not made available in copies to the City, and if the City determines that an
examination of such documents or records is necessary or appropriate for the enforcement of this
Ordinance, or to verify Franchisee's compliance with terms or conditions of this Ordinance, then all
reasonable travel and related costs incurred in making such examination shall be paid by Franchisee.

Secrion 29: Assignment or Transfer.

Franchisee's rights, privileges, and authority under this Ordinance may not. directly or indirectly,
be transferred, assigned, or disposed of by sale, lease, merger, consolidation, or other act of Franchisee,
by operation of law or otherwise, except as provided herein, or without the prior written consent of the
City, which consent shall not be unreasonably withheld or delaved. In the case of a merger, consolidation,
sale of all, or substantially all of Franchisee's assets or other business combination, the City shall not
withhold or delay its approval as long as Franchisee complies with the requirements in this Section 29.
Any transfer, assignment, or disposal of Franchisee's rights, privileges, and authority under this Ordinance
may be subject to the following reasonable conditions:

A, Absent extraordinary and unforeseeable circumstances, no facility shall be assigned,
transferred, or disposed of before construction of the facility has been completed and restoration has been
performed to the satisfaction of the City.

B. Franchisee and the proposed assignee or transferee shall provide and certify the following
information to the City not less than one hundred and eighty (180) days prior to the proposed date of
assignment, transfer, or disposal:

1. Complete information setting forth the nature, terms, and condition of the
proposed assignment, transfer, or disposal;

2 Any other information reasonably required by the City directly related to the
standards set forth in subsection 29(C) below; and

3 A transfer application fee in an amount to be determined by the City to recover
actual administrative costs directly related to receiving and approving the
proposed assignment, transfer, or disposal. not to exceed (i) twenty-five thousand
dollars ($25.,000).



C. No assignment, transfer, or disposal may be made or shall be approved unless the
assignee or transferee has the legal, technical, financial. and other requisite qualifications to operate,
maintain, repair, and remove facilities constructed or installed pursuant to this Ordinance and to comply
with the terms and conditions of this Ordinance.

D. Any transfer, assignment, or disposal of rights, privileges, and authority under this
Ordinance without prior written approval of the City pursuant to this section shall be void and is cause for
termination of the Franchise.

E. Any transactions which singularly or collectively result in a change of 50% or more of
the ownership or working control of the Franchisee, of the ownership or working control of affiliated
entities having ownership or working control of Franchisee, shall be considered an assignment or transfer
requiring City approval. Transactions between affiliated entities are not exempt from City approval. A
Franchisee shall promptly notify the City prior to anv proposed change in, or transfer of, or acquisition by
any other party of control of Franchisee. Every change, transfer, or acquisition of control of a Franchisee
shall cause a review of the proposed transfer. City approval shalil not be required for mortgaging purposes.

F. It is understood that Franchisee intends to sell, lease, or license capacity on its network to
third-party [nternet service providers or other entities that will provide service to end users. Accordingly,
the sale, lease, or license of Franchisee's network capacity, not involving transfer of ownership or
working control of facilities constructed or installed pursuant to this Ordinance, shall not be deemed a
transfer, assignment, or disposal subject to section 24.

G. All terms and conditions of this Ordinance shall be binding upon all successors and
assigns of Franchisee and all persons who obtain ownership or working control of any facility constructed
or installed pursuant to this Ordinance.

H. Notwithstanding anything to the contrary in this Ordinance, the rights, privileges, and
authority under this Ordinance may be assigned or transferred to any Person who at the time of the
assignment or transfer controls, is controlled by. or is under common control with, Franchisee. In the
event Franchisee intends to sell the facilities or system constructed or installed under this franchise, the
City shall have an equal opportunity to purchase such facilities or system as other potential buyers. City
shall be given the same notice and opportunities to purchase as other potential buvers.

Sectivn 30: Vielations, Noncompliance, and Other Grounds for Termination or Cancellation.

Al The Franchise granted hereunder, and any right, privilege, or authonity of Franchisee (o
enter, occupy, or use Right of Way may be revoked by the City for the following reasons:

1. Violation of or noncompliance with any material term or condition of this
Ordinance by Franchisee;

2. Violation of or noncompliance with the material terms of any required permit by
Franchisee;
3 Construction, installation, operation, maintenance, or repair of facilities on, in,

under, over, across, or within any Right of Way without Franchisee first
obtaining required permits from the City and all other appropriate regulatory
authorities;



4. Unauthorized construction, installation, operation, maintenance, or repair of
facilities on City property;

5. Misrepresentation by or on behalf of a Franchisee in any application or written or
oral statement upon which the City relies in making the decision to grant, review,
or amend any right, privilege. or authority to Franchisee:

6. Abandonment of facilites:
7. Failure of Franchisee to pay taxes, fees, charges, or costs when and as due; or
3. Insolvency or bankruptey of Franchisee.
B. In the event that the City belicves that grounds exist for termination or cancellation of the

Franchise granted under this Ordinance or any right, privilege. or authority of Franchisee to enter, occupy,
or use Right of Way, Franchisee shall be given written notice thereof by the City, together with a
reasonably detailed description of the grounds for such possible revocation, and providing Franchisee a
reasonable period of time not exceeding thirty (30) days to furnish evidence:

I That corrective action has been, or is being actively and expeditiously pursued, to
remedy the violation, noncompliance, or other grounds for revocation;

2. That rebuts the alleged violation, noncompliance, or other grounds for
revocalion; or
3. That it would be in the public interest to impose some penalty or sanction less
than revocation.
C. In the event that Franchisee fails to provide evidence reasonably satisfactory to the City

as provided in subsection (B) of this section, the City shall refer the apparent violation, noncompliance, or
other grounds for revocation to the City Council. The City Council shall provide the Franchisee with
notice and a reasonable opportunity to be heard concerning the matter.

D. If the City Council determines that the violation, noncompliance, or other grounds for
revocation arose from willful misconduct or gross negligence by Franchisee, then, Franchisee shall, at the
election of the City Council, forfeit all rights, privileges, and authority conferred under this Ordinance or
any use and/or development authorization or permit granted by the City, and this Ordinance and any such
use and/or development authonization or permit may be terminated or cancelled by the City Council, The
City Council may elect, in lieu of the above and without any prejudice to any of its other legal rights and
remedies, to pursue other remedies, including obtaining an order compelling Franchisee into compliance
or to take corrective action, or to recover damages and costs incurred by the City by reason of
Franchisee's actions or omissions.

E. The City Council's choice of remedy shall not excuse Franchisee from compliance with
any term or condition of this Ordinance or the material terms of any use and/or development authorization
or required permit by Franchisee. Franchisee shall have a continuing duly to remedy any violation,
noncompliance, or other grounds for revocation. Further. nothing herein shall be construed as limiting
any remedies that the City may have, at law or in equity, for enforcement of this Ordinance and any use
and/or development authorization or permit granted to Franchisee.



F. In addition to any other remedies the City may have, violation of any provision of this
Ordinance shall be deemed to be a violation of chapter 5.12 of the Lincoln Municipal Code and subject to
the penalty provisions prescribed by Lincoln Municipal Code. Franchisee shall ensure that its contractors,
agents, and assigns have knowledge of the provisions of this Ordinance, and violations of the provisions
of this Ordinance by Franchisee's contractors, agents, or assigns shall be deemed to be violations by
Franchisee.

Section 31: Notices.

A Any regular notice or information required or permitted to be given to the parties under
this Ordinance may be sent to the following addresses unless otherwise specified:

The City:

City of Lincoin

Attn: City Clerk

555 5. 10" St.

Lincoln, NE 68302
Phone: (402) 441-7438

Franchisee:

Allo Communications LLC
Attn: President

121 South 13th Street
Suite 201

Lincoin, NE 68508

B. Franchisee shall additionally provide a phone number and designated responsible
officials to respond to emergencies. Afler being notified of an emergency, Franchisee shall cooperate
with the City and make best efforts to immediately respond to minimize damage, protect the health and
safety of the public and repair facilities to restore them to proper working order. Annually, on request of
the City, Franchisee will meet with Citv emergency response personnel to coordinate emergency
management operations and, at least once a vear, at the request of the City, actively participate in
emergency preparations.

Section 32: Non-waiver.

The failure of the City to exercise any rights or remedies under this Ordinance or to insist upon
compliance with any terms or conditions of this Ordinance shall not be a waiver of any such rights,
remedies, terms, or conditions of this Ordinance by the City and shall not prevent the Cuiy from
demanding compliance with such terms or conditions at any future time or pursuing its rights or remedies.

Section 33: Eminent Domuin.

This Ordinance is subject to the power of eminent domain. In any proceeding under eminent
domain. the franchise itself shall have no value.

Section 34: Limitation of Liabiliry.

Except for willful misconduct, administration of this Ordinance may not be construed to create
the basis for any liability on the part of the City, its elected officials, officers, emplovees, servant, agents,
and representatives for any injury or damage from the failure of the Franchisee to comply with the
provisions of this Franchise; by reason of any plan, schedule, or specification review, inspection, notice
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and order, permission, or other approval or consent by the City; for any action or inaction thereof
authorized or done in connection with the implementation or enforcement of this Ordinance by the City;
or for the accuracy of plans submitted to the City.

Section 35: Damage to Fucilities.

Unless directly and proximately caused by the active sole negligence of the City, the City shall
not be liable for any damage 10 or loss of any facilities as a result of or in connection with any public
works, public improvements, construction, excavation, grading, filling, or work of any kind on, in, under,
over, across, or within a Right of Way done by or on behalf of the City.

Section 36: Governing Law and Venue.

This Ordinance and use of the applicable Right of Way will be governed by the laws of the State
of Nebraska. unless preempied by federal law. Franchisee agrees to be bound by the laws of the State of
Nebraska, unless preempted by federal law, and subjected to the jurisdiction of the Courts of the State of
Nebraska. Any action relating to this Ordinance must be brought in the District Court of Lancaster
County, or in the case of a federal action, the United States District Court in Lincoln, Nebraska, unless an
administrative agency has primary jurisdiction.

Section 37: Severability.

If any section, sentence, clause, or phrase of this Ordinance or its application to any Person
should be held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality will not affect the validity or constitutionality of any other section. sentence, clause, or
phrase of this Ordinance nor its application to any other Person.

Section 38: Compliance with Federal, State and Local Laws.

A. This Ordinance shall at all times be subject to applicable local, state, and federal law,
except as specificaily provided otherwise.

B. If any federal or state law or regulation shall require or permit the City or Franchisee to
perform any service or act or shall prohibit the City or Franchisee from performing any service or act
which may be in conflict with the terms of this Ordinance, either party shail notify the other of the point
in conflict believed to exist between such law or regulation. Franchisee and the City shall, to the extent
terms in this Franchise are clearly preempted, conform to state laws and regulations regarding Internet
access services as thev become effective, unless otherwise stated, and 1o conform to federal laws and
regulations as they become effective.

C. In the event that federal or state laws or regulations clearly preempt a provision or limit
the enforceability of a provision of this Ordinance, the provision shall be read to be preempted to the
extent and for the time. but only to the extent and for the time, required or necessitated by law. In the
event such federal or state law or regulation is subsequently repealed, rescinded, amended, or otherwise
changed so that the provision hereof that had been preempted is no longer preempted, such provision shall
thereupon retum to full force and effect, and shall thereafter be binding on the parties hereto.

D. If any term, condition, or provision of this Ordinance or the application thereof to any
Person or circumstance shall, to any extent, be held to be invalid or unenforceable, the remainder hereof
and the application of such term, condition, or provision to Persons or circumstances other than those as
to whom it shall be held invalid or unenforceable shall not be affected thereby, and this Ordinance and all
terms, provisions, and conditions hereof shall, in all other respects, continue to be effective. [n the event
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such law or regulation is subsequently repealed, rescinded, amended or otherwise changed so that the
provision which had been held invalid or modified is no longer in conflict with the law and regulations
then in effect, said provision shall thereupon retum to full force and effect and shall thereafier be binding
on Franchisee and the City without further action by the City.

Section 39: Miscelluneous.

A. Equal Emplovment and Nondiscrimination. Throughout the term of the franchise granted
under this Ordinance, Franchisee will fully comply with all equal employment and nondiscrimination
provisions and requirements of federal, state, and local laws, and in particular, any applicable FCC rules
and regulations relating thereto.

B. Descriptive Headings. The headings and titles of the sections and subsections of this
Ordinance are for reference purposes only and do not affect the meaning or interpretation of the text
herein.

C. Costs and Attorneys' Fees. If any action or suit arises in connection with this Ordinance,
the prevailing party will be entitled to recover all of its reasonable costs, including attorneys’ fees, in
addition to such other relief as the court may deem proper.

D. No Joint Venture. Nothing herein will be deemed to create a joint venture or principal-
agent relationship between the City and Franchisee, and neither party is authorized to, nor shall either
party act toward third persons or the public in any manner that would indicate any such relationship with
the other.

E. Mutual Negotiation. This Ordinance was mutually negotiated by the Franchisee and the
City and has been reviewed by the legal counsel for both parties. Neither party will be deemed to be the
drafter of this Ordinance.

F. Third-Party Beneficiaries. There are no third-party beneficiaries to this Ordinance.

G. Actions of the City or Franchisee. In performing their respective obligations under this
Ordinance, the City and Franchisee will act in a reasonable, expeditious. and timely manner. Whenever
this Ordinance sets forth a time for anv material act to be performed by Franchisee, such time shall be
deemed to be of the essence, and any failure of Franchisee to perform within the allotied time may be
considered a material breach of this Ordinance, and sufficient grounds for the City to invoke any relevant
remedy.

H. Entire Agreement. This Ordinance represents the entire understanding and agreement
between the City and Franchisee with respect to the subject matter and supersedes all prior oral and
written negotiations between them.

L. Modification. The City and Franchisee may alter, amend. or modify the terms and
conditions of this Ordinance upon written agreement of both parties 1o such alteration, amendment, or
modification. Nothing in this subsection shall impair the City's exercise of authority reserved to it under
this Ordinance.

J. Non-exclusivity. This Ordinance does not confer any exclusive right, privilege, or
authority to enter, occupy, or use Right of Way for delivery of telecommunications services or any other
purposes. The Franchise is granted upon the express condition that it will not in any manner prevent the



City from granting other or further franchises in, on, across, over, along, under, or through any Right of
Way.

K. Rights granted. This Ordinance does not convey any right, title. or interest in Right of
Way, but shall be deemed only as authorization to enter. occupy. or use Right of Way for the limited
purposes and term stated in this Ordinance. Further, this Ordinance shall not be construed as any
warranty of title.

L. Contractors and subcontractors. Franchisee's contractors and subcontractors must be
licensed and bonded in accordance with the City's ordinances, rules, and regulations. Work by contractors
and subconiractors is subject o the same restrictions, limitations, and conditions as if the work were
performed by Franchisee.

M. Force Majeure. Neither party shall be liable for failure to perform the party's obligations
if such failure is a result of unforeseeable Acts of God (including fire, flood, earthquake, storm, hurricane,
or other natural disaster), war, invasion, act of foreign enemies, hostilities (regardless of whether war is
declared), terrorist activities, nationalization, government sanction, blockage, embargo, labor dispute,
strike, or lockout. [f a party asserts Force Majeure as an excuse for failure to perform the party's
obligation, then the nonperforming party must prove that the party took reasonable steps to minimize
delay or damages caused by foreseeabie events, that the party substantially fulfilled ail non-excused
obligations, and that the other party was timely notified of the likelihood or actual occurrence of the
unforeseen event.

N. Lincoln Municipal Code chapter 5.12. To the extent that express provisions of this
Ordinance conflict with chapter 5.12 of the Lincoln Municipal Code, the provisions of this Ordinance will
control.

0. No broadband franchise granted to any other Person or entity shall be on terms or
conditions more favorable or less burdensome when taken as a whole than those imposed herein.

Section 40: Acceptance of Franchise.

Within thirty (30) days afier the approval of this Ordinance. the Franchise granted under this
Ordinance may be accepted by the Franchisee by its filing with the City Clerk an unconditional written
acceplance thereof. Failure of the Franchisee to so accept the Franchise granted hereunder within said
period of time shall be deemed a rejection thereof by the Franchisee, and the rights. privileges, and
authority herein granted shall, after the expiration of the 30 day period. absolutely cease and terminate,
unless the time period is extended by ordinance duly passed for that purpose.

Section 41: Amendment.

Following acceptance of the terms hereof by Franchisee, the terms and conditions of the
Franchise granted under this Ordinance may not be amended. supplemented, or repealed without the
written consent of both the City and Franchisee.
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15-139
MOTION TO AMEND NO. 1

| hereby move to amend Bill No. 15-139 by replacing the Broadband Franchise
Agreement which is attached to the ordinance with the Broadband Franchise Agreement

attached hereto.

Introduced by:

Approved as to Form and Legality: Raybould; NAYS: None.

Q%g %orney é

Requested by: Law Department

Reason for Request: Changes were made to correct grammatical errors throughout the
Broadband Franchise Agreement, as well as modifying existing page 10,
Section 7, paragraph B6, to remove unnecessary language.

4
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e

‘e PASSED
DEC 14 2015

BY CITY COUNCIL
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CITY OF LINCOLN REQUEST FORM

Submit one original to City Clerk

TO BE COMPLETED
REQUEST FOR (please check one): _X_ORDINANCE ___ RESOLUTION BY CITY CLERK
DESIRED DOCKET DATE: 11-23-15 siLL# | |5- (%9
REQUEST MADE BY: Steve Huggenberger oaTe: | 1V /17S
DEPARTMENT: Law iNnTrO: | 1L {23 [1\S
pH: | 1211 /15
EMERGENCY MEASURE REQUIRED: _X__ No _ Yes
IF EMERGENCY, GIVE REASON (See Art. 6, Sec. 2 of Charter):
DIRECTOR'S EST'D TIME/TESTIMONY, please check one:
. 0-NoHearing (Consent Agenda) _X 1-Short __ 2-Average _ 3-Long

REASONS OR JUSTIFICATION FOR PROPOSED LEGISLATION:

Approving a broadband franchise agreement for a 25 year term between the City of Lincoln and Allo
Communications, LLC to provide broadband services and products to the citizens of Lincoln.

FILED
NOV 17 2015

CITY CLERK'S OFFICE

DOES REQUESTOR WISH TO REVIEW AND APPROVE THIS ORDINANCE PRIOR TO ITS INTRODUCTION?
__ DOES __ DOESNOT

t ,,_/ /)71 5

) g
IRECTOR'S SIGNATURE" DATE

TO BE USED BY THE FINANCE DEPARTMENT

BUDGET REVIEW: DATE:
ACCOUNT NUMBER AND APPROPRIATE BALANCES: DATE:
FUND AVAILABILITY APPROVED DATE:

FINANCE DIRECTOR'S SIGNATURE DATE



City Council Introduction:  Novernber 23, 2015 BILL NUMBER: 15-139

Public Hearing: December 7, 2015

Date Factsheet Prepared: November 18, 2015

FACTSHEET

Instructions: If a question does not apply, just put “NA”. Please try to keep it to ONE page only. Submit one original,
with your Request Form, te City Clerk.

TITLE: Broadband Franchise BOARD/COMMITTEE:
Agreement

APPLICANT: Law Department RECOMMENDATION:

STAFF OTHER DEPARTMENTS

RECOMMENDATION: AFFECTED:

SPONSOR: OPPONENTS:

REASON FOR LEGISLATION

Approving a broadband franchise agreement between the City of Lincoln and Allo Cammunications,
LLC to provide broadband services and products to the citizens of Lincoln for a 25 year term,

DISCUSSION / FINDINGS OF FACT:

This is a 25 year contract with Allo Communications, LLC to provide broadband services and products
to the citizens of Lincoln.

POLICY OR PROGRAM CHANGE: Yes x__No

OPERATIONAL IMPACT ASSESSMENT.

COST OF TOTAL PRQJECT: n/a
RELATED ANNUAL OPERATING COSTS: n/a
SOURCE OF FUNDS: n/a
CITY:
NON CITY:
FACTSHEET PREPARED BY: Steve Huggenberger DATE: 11/18/2015

REVIEWED BY: DATE:




EXHIBIT “A”

VOID

Broadband Franchise

ORDINANCE NO. __ 20269

AN ORDINANCE OF THE CITY OF LINCOLN GRANTING A NON-EXCLUSIVE
FRANCHISE TO CONSTRUCT, INSTALL, OPERATE, MAINTAIN, REPAIR, OR REMOVE FIBER
OPTIC CABLES WITHIN THE RIGHT OF WAY IN THE CITY OF LINCOLN

WHEREAS, Allo Communications, LLC, Franchisee has applicd to the City of Lincoln,
Nebraska for a non-exclusive franchise to enter, occupy, and use Right of Way to construct, install,
operate, maintain, and repair fiber optic cable and relmed facilitics to offer and provide
telecommunications and data services to customers in the City of Linceoln; and

WHEREAS, the 1934 Communications Act, as amended by the Telecommunications Act of
1996, recognizes and provides state and local government authority to manage the public Right of Way
and to require fair and reasonable compensation on a competitively neutrai and nondiscriminatory basis;

WHEREAS, a franchise is a general permission to a service provider to enter, use, and occupy the
Right of Way for the purpose of locating facilitics subject to requirements that a Franchisee must also
obtain separate construction and use permits from the City for use of each and every specific location in
the Right of Way in which the Franchisce intends to construct, install, operate, maintain, repair or remove
wdentified facilities installed under this Ordinance;

WHEREAS, a franchise does not include, and is not a substitute for any other permit, agreement,
or other authorization required by the City, including without limitation, permits required in connection
with construction activities in Right of Way which must be administratively approved by the City after
review of specific plans;

WHEREAS, the grant of a non-exclusive franchise requires submission to and approval by the
City Council;

WHEREAS, the management of telecommunication lines are necessary to preserve and protect
the health, safety and welfare of City residents and is important in providing economic benefits within the
City; and

WHEREAS, the City Council finds that the franchise terms and conditions contained in this
Ordinance are in the public interest.

NOW, THEREFQRE, the City Council does ordain as follows:

Section 1: Definitions.

For the purposes of this Ordinance, the following terms, phrases, words, and their derivations will
have the meanings given herein wherever used.  When not inconsistent with the context, words used in
the present tense include the future, words in the plural include the singular, and words in the singular
include the plural. Words not defined will have the meaning ascribed to those words in the Lincoln
Municipal Code unless inconsistent herewith,

A "Agent” shall mean any contractor, subcontractor, person or entity, other than an
employce of the Franchisee, which is the under the direction, control or authorization of Franchisce to
affect, install, operate and maintain Facilitics owned, managed or operated by Franchisee in the Right of
Way.



B. "Broadband Service™ means an exasting and future high speed Internet access service
with a minimum speed in excess of 100 Megabits per second and provided by the Franchisee for hire.
sale. or resale to the general public.

C. “City" means the City of Lincoln. Nebraska, its agencies, departments. and divisions.

0. "City Property” means and includes all real property owned by the City. other than Right
of Ways, including without limitation. City parks. the City cemetery. and all property owned in fee by the
City.

E. “Conduit” means optical cable housing, jackets, or casing. and pipes, tubes. or tiles used
for receiving and protecung wires. lines. cables, and communication and signal lines. including Optical
Fiber.

F. "Costs" means costs. expenses. and other financial obligations of any kind whatsoever,

G. "Data Caps” means any residential customer volume limitation on amount of data per
month per houschold or per device connected 1o the System where exeeeding the cap could subject a
houschold 1o alterations to its Internet access. possibly afier one or more warnings. such as reduction of
access speed, additional charges. suspension of service, or even termination of service.

H. "Effective Dawe” means five (3} davs following the publication of this Ordinance or a
summary thereof occurs in an official newspaper of the Cuy as provided by taw,

1. "Emergency” means a condition of imminent danger 1o the health, safety, and welfare of
property or persons located within the City including, without limitation, damage 1o persons or property
from aceidenis or natural consequences, such as storms, carthquakes, riols or wars,

J "Existing” means in actual physical being upon the effective date of this Ordinance.
K. "Facilitics” means all of the plant. electronic equipment. fixtures. appurtenances. and

other facilities necessary w0 furnish and deliver Serviees, including but not limited o poles with
crossarms, poles without crossarms. wires. lines. conduits, innerducts, cables, communicition and signal
lines and equipment. braces. guys. anchors. vaults, and ull auachments. appurtenances, and appliances,
used in connection with or ncidental to the distribution und use ussociated with an Optical Fiber system.

L. "FCC™ shall mcan the Federal Communications Commission

M. "Fiber Optic Technology™ means a transnission medium capable of carrving digitized
bits. byics, or packets of communications or information (such us votce. video. or data) by means of
electric lightwave impulses along a glass or plastic strand or fiber.

N. "Franchisee™ means Allo Communications LLC. a Nebraska limited liability company.
and its fawful successors. transterees or assignees. subject to such conditions as are defined herein.

0. "Franchise Territory™ means all of the arca within the city limits of the Cily as well as
any arca heneetorth annexed thereto during the term ot the Franchise.

P. "Governmental use™ means use by the Citv. State. o agencies or departments of the
United States for the transmission of information by wire. radio. optical cuble. cleetromagnetic, or other



similar means both internally and externally within or between their various agencies, departments. and
divisions.

Q. “Incremental costs” means the actual and necessary costs incurred which exceed costs
which would have otherwise been incurred. [neremental costs shall not include any part. portion. or pro-
ration of costs. of any kind whatsoever, including without limitation overhead or labor costs. which would
have otherwise been incurred.

R. “Information” means knowiledge or imelligence represented by any form of writing.
signs. signals, pictures, sounds, or any other syinbols.

S. "Muajor Project” shall mean projecis that exceed five hundred (500) fect in length. or
require boring under any Right of Way. or the cuatting of any pavement in any Right of Wav., or the
blockage of any traveling tane in any Right of Way, for any amount of time. The subdivision of a project
into multiple projects individoally not exceceding five hundred (500} feet in fength shall not exclude them
from cumulatively being included within this definition.

T. “Obstruct” shall mean 10 place any tangible object or material in the Right of Way in a
manncr that stops, hinders. disrupts. or otherwise interferes with free and open passage over a specific
area or part of the Right of Way. The term does not include the otherwise legal parking of a vehicle
subject to all the current parking regulations of the City.

u. "Optical Fiber™ means wires. lines, and cables used w0 convey communications or
information by means of Fiber Optic Technology.

V. "Overhead Facilities” means facilities located above the surface of the ground. including
the underground supports and toundations for such facilities,

W, "Person” means a natural person. joint venture, joint stock association or company.
partnership. firm. association. ¢lub. company. corporation. limited liability company. business trust, or
orgahization.

X “Public Street” micans the surface. the arca below the surface. and the airspace above the

surface, of any highwav, street, road. lune, alley. unpaved alleys. path, parkway. viaduet, bridge.
sidewalk, or other public right of way for motor vehicle or pedesirian travel under the jurisdiction and
control of the City which has been acquired. established. dedicated. or devoted to such purposes.

Y. "Right of Way™ meun and include all present and future: (i) Public Sweets. (i) wility
cusements or similar propertics in which the City now or hereafier holds a property interest and/or a
maintenance respensibility which, consistent with the purposes for which it was granted or dedicated.
may be used 1o install, operate. and maintain Optical Fiber or Facilities, now or hereatter owned by or
under the junisdiction and contral of the City, but only 1o the extent of the City's right. title. interest. or
authority to grant a license or franchise o occupy and uwse such Right of Way for Optical Fiber or
Faciliies. "Right of Way™ does not include City Property: State highways: land dedicated for rouds.
streets. and not opened and not improved for motor vehicle use by the public: structures, including poles
and conduits. located within the public way: tederally granted trust lands or forest board trust lands: lands
owned or munaged by the state parks and recreation commission: federally granted raitroad rights of way
that are not open for motor vehicle use. or utility casemenis granted o utility companies (which may be
reflected in a real property deed. subdivision plat, or other real property record) with respect to which the
City holds no property interest or maintenance responsibility.

(%)



Z. "Right of Way Construction Permit” or "ROW Construction Permit™ shall mean an
authorization 1o excavate in or obstruct Right of Way at a specific place and time. to install. operate and
maintain Faciliies within a spectiied portion of Right of Way.

AA. "Services” means Broadband Service and the low-cost Internet access service described
in Scction 5. paragraph (B) hereof oftered and delivered by Franchisee to Subscribers over the System
wiithin the Franchise Terrtory. The Franchisee shall provide at least 2 levels of service over its facilitics.
A basic Broadband Service will be equal to or great than 100 Megabits Per Sccond (Mbps) and a high
level Broadband Service equal o or great than 1 Gigabit Per Second (Gbps): Except as provided in
Section 3. paragraph (B). no service speed shall be offered slower than 100 Mbps unless agreed to in
writing by the City Council.

BB. "State” means the State of Nebraska, its agencies. depariments. and  governmental
subdivisions. and all agencies. departments. and divisions of its agencics, departments, and governmental
subdivisions.

ccC. "Subscriber” means any Person who entered into an agreement with Franchisce 1w
subscribe 10 und 15 lawfully recerving Services provided by Franchisee on the Franchisee's System.

DD, "System" means Grantee's network of Optical Fiber and Facilities used w furnish and
deliver Services in the Franchise Territory.

EE. "Underground Facilities™ means faciliies located under the surface of the ground. other

than underground foundations or supports for overhead facilities.

FF. "Uulity Poles™ means poles, crossarms, devices, and attachments directly affixed to such
poles which are used for the trunsmission and distribution ot electricat energy, signals, or other methods
of communication.

Section 2: Franchise.

A The City grants 10 Franchisee. subject 10 the terms and conditons of this Ordinance, a
non-exclusive franchise 10 enter, occupy., and use Right of Way for constructing. installing. operating.
maintaining. repairing, and removing the Svstem for the purpose of providing Seevices within the
Frunchise Territory (the "Franchise™). The City also grants to Franchisee the right 1w use and vceupy the
Citv's conduit svstem pursuant 10 the provisions of a Conduit Svstem Lease Agreement in the form of
Exhibit A attached hereto (the "Conduit Lease"). Franchisee shall construct. install. operate. maintain.
repair. and remove s facilities not covered by Exhibit A at its expense,

B. Nuothing in this Ordinance grants authority w Franchisce w enter, oceupy. or use of Right
of Way for construcung. installing.  operaling.  mainlaiming.  repairing,  or  removing  wireless
communication facilitics,

C. Nothing in this Ordinance grunts authority 1o Franchisee o enter. occupy. or use City
Property.
D. Any rights. privileges. and authority granted o Franchisce under this Ordinance are

subject to the fegitimate rights ot the police power of the City to adopt and enforee general ordinances
neeessary 1o protect the safety and welfare of the public, and nothing in this Qrdinance excuses
Franchisee from its obligation 10 comply with all applicable laws enacted by the City pursuant to such



power. Any conflict between the terms or conditions of this Ordinance und any other present or future
exercise of the City's police powers will be resolved in favor of the excrcise of the City's police power,

I Nothing in this Ordinance excuses Franchisee of its obligation 1o identify its tacilities and
proposed facilitics and their tocation or proposed location in the Right of Way and 10 obtain permits from
the City before entering, occupying. or using the Right of Way to construet, install, operate, maintain,
repair. or remove such facilitics.

F. Nothing in this Ordinance excuses Franchisce of its obligation o comply with all
applicable codes. rules. regulations. and standards

G. Nothing in this Ordinance shail be construed w Limit taxing authoerity or other fawful
authority 1o impose generally applicable charges or fees. or to excuse Franchisee of any obligation to pay
generally applicable lawfully imposcd taxes, charges or fees.

H. Nothing tn this Ordinance grants authority o Franchisee o impair or damage any City
Property. Right of Way, other ways or other property, whether publicly or privately owned.

. Nothing in this Ordinance shall be construed 1o give Franchisee's facilities priorily of use
of Right of Way over the City's facilities.

J. Nothing in this Ordinance shall be construed 1o ereare a duty vpon the Cay 1o be
responsible for acquisition, construction, maintenance or repair of facilities or to modity the Right of Way
1o accommaodate Franchisec's facilities, with the exception of the obligations imposed in Exhibit A,

K. Nothing in this Ordinance grants authority to Franchisee 10 provide or ofter cable
television service or elephone serviees.

L. Franchisce mayv use its fiber optic facilities authorized by this Ordinance for the
transmission of information used o provide wircless services only as expressly provided in this
Ordinance or by separate express permission of the City,

M. Nothing in this Ordinance shull be construed 10 create, expand. or extend any hability of
the City 10 any third party user of Frunchisee's tucilities or o otherwise recognize or create third party
beneficiaries 1 this Ordinance.

N, Nothing in this Ordininece shall be construed to permit Franchisee w unlawfully enter or
construet improvements upon the property or premises of another.

0. Naothing in this Ordinance authorizes Franchisee to enter or construct improvements on.
in. under. over. icross. or within any property or right-of-way of any third party without thut party's
perintssion.

Secrion 3: Term.

A tniaad Term. The audhortzation granted under this Ordinance shall be for a period of
twenty-five (239 years from the Effective Date (the "Initial Term™).

13 Renewal, I Franchisee desires to renew its {ranchise tor an additional term. it shall, not
tess than one hundred eighty (180) days before expiration of the current franchise. give wnitten notice to



the City requesting renewal.  The parties shall negotinte in good faith on all issucs including

compensation.

Within nincty (90) days afier receiving a written renewal request, the Mayor shall make a written
recomimendation 1o the City Counvil 1o grant or deny the franchise in whele or in part. After receipt of the
recommendation, the City Councif shall conduct a public hearing and make a decision,  f the renewal
request is denied, the written determination shall include the reason(s) tor non-renewal. The City Council
may continue consideration of the request tor a period not to exceed thirty (30) davs.  The decision o
grant or deny a renewal request shall be based upon the following standards:

b The continuing capacity of the Right of Way to accommedate the Franchisee's
existing hacilities:

2, Franchisee's compliance with the requirements of the Franchise Agreement and
chapter 5.12 of the Lincoln Municipal Code:

3. Appticable federal. state, and local elecommunications laws. rules, and policies:
and

4. Such other factors as may demonstrate that the continued grant w use the Right
of Way will serve the community interest. including indications of significant
customer satisfaction or dissatisfaction with Franchisce's provision of services.:
and

3. Mutual agreement on compensation jssues.

C If the partics are in agreement on compliance with standards in subsection B. -4 but

have not reached agreement on subsection B. 3, the Franchisee shall be allowed o continue its operations
under the existing terms and conditions until agrecment or a decision o recommend denial is reached.

Section 4: Service Characteristics.

A The System shall, ata minimum, provide the following capabilities and characteristics;

(]

Net Neutrality: In the provision of Broadband Service, Franchisee shall comply
with the Open [niernet regulations,

No Blocking: Franchisee shall not block lawful content. applications. services.
or non-harmful deviees: and

No Throttling:  Franchisee shall not impair or degrade Jawful Internet traffic on
the basts of Internet content, application. or service. or the use of noen-harmful
devices: and

No Paid Prioritization:  Franchisee shall not engage in paid prieritization, where
paid prioritization means the managemeni of the Svstem to directly or indirectly
favor some traffic over other traftic. including through use of techniques such as
traffic shaping. prioritization. resource reservation, or other forms of preferential
traffic. munagement. either (1) in exchange for consideration (monetary or
otherwise) from a third party, or (b} 1o benefit an attiliated entity.

§]
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Lot

No Data Cups: The Franchisee shall not assign Data Caps w Broadband Services
provided within the Franchise Arca.

Avatlable to Every Residence,

Frunchisee shall use commercially reasonable best efforts to extend the System o
pass every residence within the Franchise Territory witlin the first four (4} vears
of the toial Term.  Commmercially reasonable best effonts would take nw
considerution customer demand. competitive olferings from other providers.
Swstem extension costs, weather conditions, and other potential unforescen issues
outside of Franchisee's control that adversely affect the ability to extend the
System within such timeframe.

The Franchisee shall otfer and provide Services to all residential Subscribers
under non-discriminatory rates, werms. and conditions,

The Franchisee shall not require residential contracts for service,

The Franchisee shali not charge a fee for the installation of services. In the
unusual circumstance where Franchisee's instullation costs are exceptionally high
with respeet to a particular customer (currently defined as greater than $1,500
from casement to home). Franchisee may require an instaltation charge. Service
installations reguests will be completed within a commercially reasonable time
and shall not be unreasonably withheld.

The Franchisee shall not charge any fee for Service delivery modems.
0 Government Buildings and Facilities,

Frunchisee shall provide Metro Ethernet Service 10 no more than one bundred
fifty (150} government-owned buildings. which are managed by the City, County
or Public Building Commssion, and located in the Franchise Territory with no
upfront or monthly recurring charges. Such service shall be made available on a
non-blocking basis up to 1 Gigabit per second (Gbps)y to one hundred (100) of
such buildings and up w 10 Gbps 1o ity (50} of such buildings. All buildings
conneeted to the Frunchisee's System shail be upgraded 10 10 Gbps before the
first renewal of this dranchise. Replacement elecironics necessary 1o maintain the
service will be provided by the Franchisee at no additivnal cost,

Franchisee shull provide fiticen (13) Virtual Local Arca Networks (VLANS)
across the entire Svstem. Public VLAN shall be provided free of charge Lo the
City for non-competitive use.  These VLAN's shall be available at cvery
connection and termination point on the Franchisee s network.

Franchisce shall provide service on a non-blocking basis up to 1 Gbps to up to
five hundred (500) wraffic signals in the Franchise Territory for a non-recurring
charge cqual 10 the actual incremental cost (labor and materials cost only) w
extend  serviee o cuch raffic signal und wo monthly recurring charges.
Replacement electronics necessary to maintain the service will be provided by
the Franchisee at no additional cost.



4. The provision of the services deseribed 1 subsections | oand 2 above shall be
subject to and contingent upon Franchisec's completion of construction of the
System at such locations in accordance with its Svstem development and
extension plans, and as the City identifies the Fucilities o be served in such
locations. Construction to all existing government buildings. facilities and trattic
stgnals described in subsections 1 and 2 above shall be complete by the end of
the fifth (5™} vear of the Initial Term. New requests for government connections
shall be submitted to the Franchisee by the City. Requests will be reviewed and
construction completed within one hundred and wwenty (120) calendar days of
receipl of the new connection request.

Section 3: Public Benefis.

Frunchisce agrees 1o promote this Ordinance through development ot a Public Benefits Program,
which shall consist of the following initiatives and any additional inttiatives mutually agreed to by the
City and Franchisee,

Al Connections for Community Organizations.  Franchisee shall provide up to seventy-five
(73) qualitving non-profit organizations locaied within the City that provide scervices directly o citizens
("Community Oreanizations”) with Broadband Service al Franchisec's standurd one gigabn Broadband
Serviee offering. The service shall be provided for ne recurnng monthly fee and for no construction fee
tor a period of ten (10} vears from the date of activation of the service, Participation in the program by
any Community Organization shall be subject to a juint reasenable evaleation by the City and Franchisce
ot

[ The proximity of the Svstem to the Community Organization within o defined
geographic arca where Frunchisee is offering Services;

2. The reusonable technical requirements and cost considerations;

3. The qualification and good standing as a non-profit organization under certain
provisions of the Internal Revenue Code: and

4. Applicable program eligibility requirements. which shall include all of the

Community Organization's other data. welecommunicaions. and video services if
any. are provided by Franchisee at its standard commercial rates.

Franchisce shall confer with the City to idemity chgible Community Organizations and perform
outrcach, Following the inttial ten (10} vear service term. the Communily Organization may continue o
subscribe o some or all of the Services that Franchisec offers to similar Subscribers at then-current rates
for such Scrvices.  The City understands and acknowledges that Franchisee's Swstem design and
construction plans will be based on optimal deplovment of the Svstem for residential services,

B Low Cost and Discounted Service Tier to Low-Income Residents. Franchiscee shall ofter.
regularly, a Jow cost Service tier w its residential Subseribers in accordance with this subsection. The
low cost serviee uer shall provide a minimum of Twenty Mcegabits per second (20 Mbps) of speed. In
addition. Franchisee shall make available a Discounted Serviee Tier 1o Low-Income Residents program
based on the low cost Serviee tier. In order for a residential Subscriber to be cligible for the discount
Service. the resident must meet all eligibility and puarticipation requirements for the FCC's Lifeline
program for discounted telephone service. The price for such discount Service tier for such gualifving
fow-income residential Subsceribers shall reflect a discount, at the City's option, of c¢ither (a) {ificen



percent {13%) oft Franchisee's regular price for that tier of Broadband Scrvice (the "Standard Discount™),
or {b) thirty percent (30%) off Franchisees regular price for that tier of Broadband Scrvice (the
"Enhanced Discount”™y, Franchisee shall confer with the City 1o review the eligibility of existing and new
Subscribers on a bi-annual basis. 1f the Cily elects to require Franchisee 1o apply the Enhanced Discount,
then the difference between the aggregate amount of reduced Broadband Service fees received by
Franchisce as a result of applying the Enhanced Discount rather than the Standard Discount shall be
applied to effset the amount of franchise fees payable hercunder or any other amounts pavable by
Franchisee to the City.  If a federal or stawe broadband lifeline program becomes available, then
Franchisee may adopt and implement that broadband lifeline program in licu of complizgnce with the
provisions of this subsection 13,

C. City Wi-Fi Services. Foilowing the complete construction of fifty (30) percent of the
Svystem and the first delivery of Services to Subsceribers (the "System Completion Date™). Franchisee shall
use commercially reasonable efforts to construct and deploy up w three (3) wircless aceess networks
feach. a "Wi-Fi Network™) in outdoor public arcas within the City (cach, a "Wi-Fi Arca™). with onc such
Wi-Fi Arca to be established within cighteen (18) months of the System Completion Date, the second Wi
Fi Arca 1o be established within thirty-six {36) months of the Svstem Completion Date, and the third Wi-
Fi Area to be established within fifty-four (34) months of the System Completion Date, Franchisce agrees
o construct, operate and manage ¢ach Wi-Fi Netwaork al 1ts own cost and provide Wi-Fi Network aceess
without fees during the initial term of this Ordinance. Use of and access w0 cach Wi-Fi Network shall be
subject to cach user’s acceptance of Franchisee's applicable Terms of Service. Franchisee shall conter
with the City to identifv and select optimal locations 1o deploy cach Wi-Fi Network. The selection and
deploviment of cach Wi-Fi Arca shall be subject o (i) the design and proximity of the System to cach Wi-
Fu Arew: (i) reasonable technical reguirements and cost considerations: und (iiiy Franchisee's ability to
secure rights to utilize limited private and public infrustructure. such as utility poles. or atachment points
for purposes of constructing cach Wi-Fi Network.

D. Franchisce agrees that the Public Benefits Progrim shall in no way modify or otherwise
affect Franchisee's obligations to pay other fees to the City. The additional commitments in this Section
are nol 10 be offset or otherwise credited i any way against any franchise fee paviments under this
Ordinance, except us provided in subsection B ot this Section 5 with respect 10 any Enhanced Discount
for Broadband Service,

[n furtherance of the goals of this Section and the Franchise in general. the Lincoln Electric Svstem staff
and Administeative Board. in coordination with the Mayor. shall:

1. Develop by the end of the first quarter of 20016, o Jease agreement for access to excess LES
fiber not immedimely reguired to support LES operations, for browdband franchise holders. on terms and
m quantities that are commercially reasonable and consistent with reasonable operational requircments.
and consistent with applicable laws and regulations. Lincoln Eleetric Svstem shall not unrcasonahly
withhold aceess o its excess fiber: and

2. Create anexpedited pole atachment agreement and permit and engincering approval

processes that will be available to all joint use customers.

3. The City Public Works Department shall have access to allb requested LES information

rehited to the determinations described in 1 & 2 above.

Section 6: Location of Facilities.
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The System shall be crected. placed. laid. or otherwise installed. operated and maintained in such
a manner as will least interfere with other public uses of Right of Wayv and City Propenty. including
storm-water driinage svstems, and so as not to endanger the satety of Persons.

A Franchisce shall apply for and receive a Right of Way construction permit before
Franchisec shall obstruct, excavate. cut pavement. bore, bore under or otherwise disturb the surface of any
Right of Way, except in the case of emergency. Afler such excavation or disturbance the Franchisce shall.
with due diligence and dispatch place the Right of Way in a conditton in compliance with all Ciy's
standards and specifications,

B. Upon Franchisee's failure to commence, work continuously, or complete any installation,
operation and maintenance ur restoration work required by this Ordinance with due diligence and
dispatch. the City may cuause such work to be done atter thirty (30) davs advance written notice has been
provided 10 Franchisee, given so as to afford Franchisee an opportunily o commence and compleie such
work within a reasonable time. The cost of such installation. operation and mainlenance or restoration
incirred by the City upon Franchisee's failure shall then be charged and collected from the Franchisee.

Section 7: Canstruction Peraiits,

A Right of Way Construction Permits. Franchisee or Franchisee's agent shall not obstruct
the Right of Way or construct new facilities or do maintenance work on more than one hundred (100)
lincar feet of facilities or cul the pavement or pul facilities under the pavement of any defined Right of
Way, without first oblaining a Right of Way construction permil.

3. Peomit Requirements. To apply for a Right of Way construction permit. Franchisee or
Franchisce's agent shall turnish to the City in writing or clectronically the foltowing:

[. A permit application fee of three bundred and {ifiy dolfars ($350.00) shall be
remitted 10 reimburse the City for the technical review of cach permiut
applicution.

2 Franchisee's name. as the owner or operator of the faeility:

3 An Engineering pian of the project;

4. Dates ot the construction activity, the proposed start and stop times, and any
proposil to temporanly reopen any roadway for any "peak hour” period:

Lh

The names of any known agents. comractors or subcontraciors working on the

propused project under the Franchisee's responsibility and authority:

6. The specitic tregs, strugiures, improvements, tacilities, and obstructions. i any,
that Franchisee proposes to temporanly or permanently alter, remove, or relocate;
and if Franchisee is proposing 1o install overhead tacilitics, evidence of
Franchisee's authorization 10 use cuach utility pole along the proposed route
together with any conditions of use imposcd by the pole owner(s) for cach pole:
and

7. If Franchisee is proposing o install Underground Fucibities in existing ducts or

conduits within the Right of Way information in sufticient detail 1o identity:

i Evidence of ownership or authorization 1o use such ducts or conduits:

ii. Conditions of use imposed by the owner(s) of the ducts or conduits:

11}



i I known w Franchisee or reasonably ascertainable to Franchisee, the
otal capacity of such ducts or conduits; and

iv. Il known to Franchisce or reasonably ascertainable to Franchisee.
amount of the total capacity within such ducts or condmits which will be
occupicd by Franchisee's Facilities:

s, It Franchisee 1s proposing o install Underground Facilities in new ducts or
condutts within the Right of Way:

I The location proposed for new duets or conduits:
. The total capacity of such ducts or conduits:
1. The initial listing of collocated facilities located within Franchisee

constructed or installed ducts or conduits;

v, a preliminary construction schedule and completion date 1ogether with a
raffic control plan in:

V. Intformation 1o cstablish that the applicant has vbiained all mher
povernmental approvals and permits o construet and operate the
tacilities:

Vi, Such other documentation and information regarding the tacibitics

reguested by the City;

vil. When requested by the City, the location of all overhead and
underground public utility, wlecommunication. cable, water, sewer.
drainage and other facilities in the Right of Way along the proposced
roule:

viil. When requesied by the Clwv. the locatonds). if any. for interconnection
with the telecommunication tacilitics of others:

1. The spectfic trees, structures. improvements, facilities and obstructions,
it any. that Franchisee proposes to wmporanly or permancently aller,
remove or relocate:

X Such other documentation and information regarding the facilities as may
be reasonably requested by the City.

9. If Franchiscee 1s proposing to install overhead facilites. evidence of Franchisee's
authorization to use cach utility pole along the proposed route together with any
conditions of use imposed by the pole ownerts) for cach pole:

L. A traffic control plan in compliance with the following traftic control and safely
standards and specitications:

i Whenever Franchisee s occupyving any portion ot Right of Way.

Franchisee or Franchisee's agent shall erect a barrier around the

perimeter of any excavation and provide any and all teaftic-control

il



devices. signs. and Lights appropriate 1o the level of complexity of the
activity n order 10 protect, warn. and gmde the public (vehiculur and
pedestrian) through the work zone. The manner and use of these devices
shall be described within a traffic-control plan in accordance with the
Federal Highway Adminisiration Manual on Uniform Traffic Control
Devices.

Franchisee shall designate o safety officer The satewy officer shall be
responsible for safety-related issues affecting both the public and the
Franchisee's field employces and contractors tor all job sites within the
Right of Way.

A list of the Franchisee's emergencey providers. including namce of company. local
comdaci person. mailing and ¢-mail address. twenty-four-hour emergency phone
number, and mobile phone and tax number. This information shall be kept
current by written or clectronic notice 10 the Dircctor.

For Major Projects. the following shall be required in addition to the above stated
reqUIrCments:

V.

Detailed construction plans. These plans shall show the tocation and area
of the proposed project. the locations of all existing and propused
cquipment and facilitics. the height and/or depih of the propused
equipment and existing facilitics, and the spaual relationship with any
adpucent infrastructure. Right of Way bine. cusement, utility, and/or other
physical features: Detailed construction plans shall be stamped by a
professional engineer licensed in the State of Nebraska:

A copy of the construction plans in an electronie format acceprable 10 the
Dircctor:

At the Cuy's request, Frunchisce may meet with the Director for a pre-
work conference:

As-build construction plans will be submited within 13 business davs of
completion of the project.  As-built plans shall comply with the City
standurds for daty submission and accuracy: and

Franchisce shall not be issued permits for construction or installation of
new facilities unless Franchisee o in full compliance with the provisions
of this Ordinance and all of Frunchisee's existing facilities have been
expressly approved by the City in writing,

Permit Terms and Conditions. Each Right of Way construction permit shall deseribe the
general location of the permitted projeci. the size of the obstructed arca. the duration of the permit, which
shall be bascd on the amount of time estimated for completion of the permitted activity, and any special
condinons or other information deemed relevam by the Director. A Right of Way construction permit for
major projects shall be issued or denied within fitteen (15) business days of submission of a completed
application. All other Right of Wav construction permits shall be issucd or denied within wen (10)
business davs of submission of a completed application. In the event of denial, the Director shall advise
the applicant of all steps necessary 10 secure approval of the permit.

The requurements of this section do not apply 1o installation of optical cuble necessary 10 connect
a customer of Franchisee 10 a previously approved facility: provided that neither excavation nor trenching
in the public right-of-way s required, that the optival cable does not eross a distance of more than twenty
feet from ats point of connection to the approved facility and the point where it exits the public right-of-
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way. that the optical cable connection mecets or exceeds all applicable wechnicat standards required by law,
that the optical cable connection (s durable and installed i accordance with good engincering,
construcuon, and instaltation practices and does not intertere with the public use of the Right of Way. or
adversely afteet public health safety or welfare, that the optical cable connection is constructed and
instatled w contorm to all federal. state. local. and industry codes. rules. regulations. and standards. and
that the optical cable connection does not damage or impair the City's urban forest.

The requirements of this section do not apply to repair or mainienance of previously approved
overhead facility: provided that the location and size of the previousty approved facility s not materialiy
changed. that no additional new facilities are construcied or installed. that the repair or maintenance
activities are conducted in accordance with good engineering, repair, and maintenance practices and do
not interfere with the public use of the Right of Way, or adversely aftect public health safety or welfare,
that maintenance or repair activities conform o all federal, state, local, and industry codes. rules,
regulations, and standards.

D. Emergeney Permits. An emergency Right ot Way construction permit is available for
CIETECNCY Fepiir projects. Any emergency excavation or repair of Franchisee's System required 10
maintain the safety and well-being of the general public should be commenced without delay.
Notification ot the emergency excavation must be provided o the Director within twenty-four (24) hours
the commencement ot the emergency projeet, This notitication shall consist of the following:

i Anticipated date, doration, start and stop time, location (site address if possible).
including nearest cross street;

2 Size of the obstruction and work area less any normat wraffic control in advance:
3 The name of any agent or contractor performing work on behalf of the
Franchisee:
4. Franchisee's name:
5 Local contact informauon: and
6. General desceription of the type of construction activity and/or facilities mstalled.
. Franchisee shall notify the Director upon the completion of the project,
Franchisee and any agents. or contractors engaged in an activity within
the Right of Wav, must notify the Director that an obstruction will occur,
i. Whenever the Franchisee performs any waork under an emergeney Right
of Way construction permit. the Franchisee shall apply for a standard
Right of Way construction permit as soon as possible. but in any event
no later than five (3) business davs following the date of notification.
i Permit Conditions, As a condition of any Right of Way construction permit, Franchisce

shall udhere 1o the following requirements:

1. All engineering  requirements and  construction standards imposed by this
Ordinance:
2. All current Right of Way construction permits shall be maintained on cach work

sie. All Right of Way construction permits shall be presented upon request 1o
any representative ot the Director: and

[

Excavation projects are subject to the requirements imposed by this Ordinance.

F. Failure 1o Comply. In the event Franchised's agent Fuils 1o comply with requirements of
this scetion. Franchisee's agent shall be precluded from obtaining any Right of Way construction permit
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or performing any further construction within the City's Right of Way for up to twelve (12) months from
the date of nottication.

G. Renewal. in the event that a permitted projeet is not concluded prior o expiration of the
Right of Way construction permit under which it is being perfonmed. the Franchisee shall apply 1o the
Director for an extension of the permit. [n such case, the following nformation shall be submitted:

1. Statement from the Franchisee indicating the reason for the delay in completion
of the project:

2. Date that the Franchisee anticipates the project 1o be completed: and

3. A new permit fee shall be assessed tor the renewal,

Section 8: Enpinecring Standards.

Al Allocation of Space i the Right of Way, The Dircctor shall have the power to establish
limitations on the placement of new or additional facilities within specitic congested scgments of the
Right of Way if there is insuthicient space to accommodate all of the requests of entities 10 occupy the
Right of Wayv. In making such decisions. the Director shall strive. to the extent possible, o accommodate
all existing and potential users of the Right of Way, but shall be guided prunarily by considerations of the
public interest, the public's needs for the particular utility service. the width and physical condition of the
Right of Way, the protection of existing utilitics and improvements in the Right of Way, and future City
plans for public improvements and development projects which have been determined o be in the public's
mnterest.

B. Location Criteria.

L. Corridors. The Director shall assign specific corridors within the Right of Way,
Right of Way. casements or any particular segment thereol as may be necessary.
for cach type of facility that is now or as the Director concludes may in the future
be located within the Right of Wav. The Dircctor shall establish an ideal cross
section identitving the lateral und vertical position of cach class of potential user,
Adl permits issued by the City mvolving the anstallation or replacement of
facilities shall be reviewed as o the proper corridor {or the facility.

2 Variance.  Any Franchisee facility which is located in the Right of Way in a
position at varianee with the corridors established by the Director shall move the
facility al its own expense to its assigned position within the Right of Way within
six (6) months ol written notification from the City. This requirement may be
waived by the Dircctor for good cause shown. upon a written request giving due
consideration of such factors as the remaining cconomic life of the facilities,
public safety. customer service needs or hardship 1o the Franchisee, Failure o
refocate within this timetrame will constitute a breach ot this Ordinance,

C. Interference. Franchisee shall not place any fixtures or equipment where the same will
interfere with any existing utility or improvement, Franchisee shall locate its facilities in such a manner as
not 1o interfere unnecessarily with the usual raffic paterns (vehicular or pedestriany or with the rights or
reasonible convenience of owners of property that abut any Right of Way. At the request of any Person
holding a valid permit to move a building. house or structure and upon reasonable advance notice.
Franchisee shall temporarily ruise, lower or remove 1ts Optical Fiber as necessary o permit the moving of
a building, house or structure. The expense of such temporary changes may be paid by the permit holder.
and Franchisce may require a reasonable deposit of the estimated pavment in advance. In no event is the
City responsible for any cost associated with this work.
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Seciion 9: Construction Standards.

Franchisce must place its facilities underground except as otherwise expressly provided herein,
Subject o the terms and conditions of this Ordinance, Franchisee may place Optical Fiber and splicing
connections on existing utility poles us Overhead Facilities along existing cable routes i approved by the
owner of the utility poles. All other factlities. including withoul himitation facifities required o operate
or maintain such Optical Fiber and Optical Fiber housing. and splicing connections must be Underground
Facilitics if they are located in a Right of Way, untess otherwise expressly authorized by the City.

Franchisce's facilities shall not unreasonably interfere with the use of Right of Way or City
Property by the City, the general public. or other persons authorized to enter. occupy, or use Right of
Way or City Property.

Afier the operative date of this Ordinance, Franchisee's facilities installed or replaced in Right of
Way shall be installed. maintained. upgraded or replaced in conformance 1w the latest City standurds
including, but not limited 1o the Technical Standards and Specification cited in the Franchisee's Conduit
Lease Agreement.

Scction 18: Dury to Move or Alter Facilivies,

A City reserves the right o construct or permit 1o be constructed cables. clectric conduits,
waler. sewer, storm-water drainage system. gas or other pipelines and o do or permit 10 be donc any
underground work deemied necessary and proper by the City, along, across. over or under the Right of
Way. In doing or permitting such work o be done. City. it contructors or subcontractors shall not be liable
10 the Franchisee for any damages to Feanchisece™s fucilities. willful and grossly negligent acts of City, s
contractors or subcontractors C.\'CCplcd.

B. Whenever by reason of establishing a grade or changes in the grade of any Right of Way,
or in the location or manner of construction of uny. cables, ¢lectric conduils, water, sewer. storm-waler
drainage svstem. gas o other pipelines. it shall be deemed necessacy by the City to alier or change
Franchisce's distribution system, Franchisce shall make such alierations or changes within a reasonable
time. not 10 exceed forty-five (43) davs, as ordered in writing by the City. without claim for
reimbursement or ¢compensation tor damages against the City. Fallure 1o relocate within this timeframe
will constituie a breach of this Ordinance.

C. Franchisce shall relocate its facilities immediately and at its expense at the request of the
City in the event of an unforeseen emergency that creates an immediate threat 10 the public safety. health
or welfare,

D. If the City shall require Franchisee to in any way alter. relocate or change its facilitics
from a private casement, then Franchisce shull be reimbursed by the City for such alieration, relocation or
change. Reimbursible costs shall be limited to facilities of like size.

E. The City shall have the nght to require Franchisce to change the location of any of
Franchisee's poles within Right of Way when. in the opinion of the City, the public convenience requires
such change, and the expense thereot shall be pid by Frunchisee.

F. Franchisee shall not impair or damage any City Property. Right of Way, other ways or
other property. whether publicly or privately owned.
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G. Whenever Franchisee's Facititics are no longer used by Franchisee and Franchisee has no
plans {or any future use of those facilities, then Franchisce shull remove those facilities that are at or
above pgrade and cestore the arca 1n accordance wiath the Ciy's standards. This requirement may be
waived by the Director at the sole diseretion of the City, upon a written request giving due consideration
of such tactors as the remaining cconomic life of the facihities. public safety. future use of Right of Way.
or customer service needs to the Franchisce.

Section 11: Maintenance and Inspection of Recards.

A, Franchisee shall at all nmes muke and keep full and complete plats. maps and other
records showing the location and size of the System within the corporate Timits of the City of Lincoln,
Such plats. maps and any other records shall show the location and nature of all other works. structures,
equipment and appurtenances comprising Franchisee's system within the corporate limits of the City of
Lincoln. Franchisee shall further permit the Ciy 1o inspect such plats, maps, books and other records
during regular business hours, After completion of construction on cach project, Franchisee shall provide
final as-recorded construcuon. (also referred w oas "as buill” drawings). or acquisition Facility maps,
which shall be submitied 10 the City. Such as-recorded maps shall be based upon post-construction
inspections 1o verify location. Copics of as-recorded maps in a digital format and accuracy acceptable to
the City shall be subminted to the City,

B. Franchisce agrees to make available within the corporate limits of the City of Lincoln all
books. maps. papers. and records pertaining to its business carried on by it in or through the Franchise
Territory. for the purpose of aftording the City the opportunity 10 enforee the terms of this Ordinance and
particularly to collect ns franchise fee and other parts of this Ordinance. Franchisee shail further permit
the Ciy to inspect and audit during regular business hours the relevant books. maps and records kept by
Frunchisee in the ordinary course of business. The Cuy shall promptly notify Franchisee in writing of
arcas newly annexed into or deannexed from the corporaic limits of the City. and Franchisee shall update
its records for the purpose of pavment of franchise fees as soon as reasonably practicable afier receiving
such notice.

Section 12: Pole, Structures and Property (hened by Others.

Whenever feasible, Franchisee may use existing poies when the installation of tacilities
aboveground is permitted Franchisee must obtain writien approval from the owners of all utility poles.
structures and property not owned by Franchisee prior to anaching to or otherwise using such poles.
structures or property. and provide proof of such approval to the City upon request. The City makes no
representation and assumes no responsibility for the availability of utility poles. structures. and property
owned by third purties for the installation of Franchisee's facilities. The City shatl not be Liable for the
unavailability of utility poles. structures. and property owned by third parties for anyv reason whatsocver.
The installation of Svstem fucilities by Franchisee on or in the poles. structures, or property owned by
others shall be subject 10 and limited by the owner's authority 10 enter. occupy. and use Right of Way. In
the cvent that the authority of the owner of poles. structures. or properiy o enter. occupy. and use the
Right of Way expires. terminates, or is cancelled. the authority of Franchisce to construet. instull. operate.
maintain, and repar Franchisee's facilities at such locations may be immediately cancelled at the sele
option of the City. The City shall not be liable tor the costs for removal of tacilitics arising from
expiration. teraination, or cancellation of any pole owner's authority to enter. occupy. or use Right of
Way for any reason whatsoever. Notwithstanding the forcgoing, the erection of new poles is only 10 be
last resort and shall be reviewed by the City for approval on a case by case basis. [n any event, new poles
mav not be erected in any new subdivision,

Section 13: Cunstruction and Installation Requirements.
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The technical performance of the facilitics must meet or exceed all applicable technical standards
authorized or required by law. regardless of the transmission technology utilized. The City will have the
full authority permitted by applicable law 1o enforce compliance with these wehnical siandards.

Al All imstallations of Franchisce System will be durabie and installed in accordance with
good engineering, construction. and installation practices.

B, All facilities shall be construeted and installed in such manner and at such points so as
nol to inconvenience public use of the Right of Way or 10 adversely affect the public health, safety or
welfare and in conformity with plans approved by the City. except in instances in which deviation may be
allowed by the City.

C. All reserve cable and cable loops shall be stored on properly installed opti-loop (a/k/a
snow shoe) deviees or similar devices or methods approved by the City.

D The plans for facilities shall contorm to and comply with all applicable federal. swae.
local. and industry codes. rules. regulations. and standards. including. but not limited 1o the National
Eleetrica!l Code. the National Eleetrical Safety Code. and the Municipal Code of the City, in connection
with the construction. operation, and repair of the System.,

E. Franchisce must cease work immediately it the City determines that Franchisee is nol in
compliance with such codes. rules. regulations. or standards, and may not begin or resume work until the
City determines that Franchisec is in compliance. The City shall not be liable for any costs arising out of
delays oceurring as a result of such work stoppage,

F Neither approval of plans by the City nor any action or inaction by the City shall relieve
Franchisce of any duty. obligation. or respensibility for the competenl design. construction. and
installation of its facilities. Franchisee ts solely responsible for the supervision. condition, and quality of
the work done. whether it is pertormed by itself or by its contractors. agents, oF assigns.

Section 14: Coordination of Construction and Installation Activities and Other Work,

A, Franchisee shall coordinate its construction and installation activities and other work with
the City and other users of the Right of Way ut least annually or as determined by the City.

3. All construction or installation focations, activities and schedules shall be coordinated. as
ordered by the City, 1o minimize public inconvenience. disruption or damages.
C. Franchisce shall make a good faith effort 10 comply with o private property owner or
oceupier’s preferences, if any. on location or placement of facilities on their property. consistent with
sound engincening practices.

D. Franchisce shull muke available and accept the co-location of property of others within
trenches excitvated or used by Franchisee i the Right of Way provided the costs of the work are tuirly
allocated between the parties.

=, Annually. upen reguest of the City, Franchisee shull provide the City with a schedule of
its proposed construction or installation activities, if any. and other work in. around. or that may affect the
Right of Way or City property,



F. The Chty shall give reasonable advance notice 10 Franchisee of plans w open Right of
Wiy for construction or installation of Underground Facilities: provided. however. the City shall not be
liable for damages for failure o provide such notice. When such notice has been given. Franchisce shall
provide information requested by the City regarding Franchisec's future plans for use ot the Right of Way
to be opened.  When notice has been given. Franchisee may only construct or install underground
tacilities during such period that the City has opened the Right of Way for construction or instailation.

G. In the cvent of an unexpected repair or emergency. Franchisee may commence such
repair and cmergency response work as required under the circumstances, provided Franchisce shall
netily the City us promptly as possible: before such repair or emergency work commences or as soon
thercafter as possible if advance notice is not practicable.

Section 15: Temporary Removal, Adjusiment or Alteration of Facilities.

A Franchisee shall temporarily remove, adjust or alier the position of its facilitics at its cost
at the request of the City for public projects or other public operations or purposcs.

l The moving or removal of such building or other object which necessitates the
icmporary removal, adjustment or alteration of facilities shall be done at a
reasonable ime and in a reasonable manner o as o not unrcasonably interfere
with Franchisee's business, consistent with the maintenance of proper service to
Franchised's customers;

2. Where more than one route is available for the moving or removal of such
building or other object. such building or other vbject shall be moved or
removed along the route which causes the least interference with the operations
of Franchisee, in the sole discretion of the City:

[

The person obtaining such permission from the City 10 move or remove such
building or other object may be required to indenmify and save Franchisce
harmless from any and all claims and demands made against it on account of
injury or damage to the person or property of another arising out of or in
conjunction with the moving or removal of such building or other object. w the
extent such injury or damage is caused by the negligence of the person moving
or removing such building or other object or the negligence of the agents,
servants or employees of the person moving or removing such building or other
abject: und

4, Completion of notification requirements by a person who has obtained
permission from the City 10 vse a Right of Way for the moving or removal of
any building or other object shall be deemed 1o be notification by the City,

The City may wemporarily remove. adjust or aller the position of Frunchisce's
facilities as the city may determine to be neeessury. approprigte or usetul in
response (o any public health or safety emergency. The City shall not be liable 1w
Franchisce or any other party for any divect. indirect, or other damages suffered

h

as a direct or indirect result of the Citv's actions.

6, The temporary removal. adjustment or alteration of the position of Franchisee's
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facilitics shall not be considered relocation for any purpose whatsoever,

Secrion 16: Safeny and Maintenance Reguirements,

A. Adl work authorized and reyuired under this Ordinance will be performed in o safe,
therough. and workmanlike manner.

B. Franchisee, in accordance with applicable federal. state. and local safety requirements

shall, at ali times. employ ordinary care and shall use commonly aceepted methods and devices for
preventing failures and accidents which are likely to cause damage, injury, or nuisance 0 occur. All
facilities. wherever situated or located, shall at all times be kept in a good. safe. und suitable condition. 11
a violation of u safety code or other applicahle regulation is found to exist by the City, the City may, after
discussions with Franchisee. establish a reasonable time for Franchisee w make necessary repairs, If the
repairs are not made within the established time frame. the City may make the repairs itselt or have them
made at the cost of Franchisee.
C. Franchizee, and any person acting in its behalf shall use suitable barricades. flags,
Nagmen, lights, flares. and other measures as required for the safety of all members of the generat public
during the performance of work. of any kind whatsocver, in Right of Way (o prevent injury or damage to
uny person, vehicle, or property.

D. Franchisce shall maintain the Svstem in proper working order.  Franchisee shall restore
the Svstem o proper working order upon reecipt of notice from the City that tacilities are not in proper
working order. The City may, afler diseussions with Franchisee. cstablish a reasonable time for
Franchisce 1o restore its facilitics to proper working order.  [f the facilities are not restored 10 proper
working order within the established time frame. the City may restore the facilities to proper working
order or have them restored at the cost of Franchisee.  In general. a reasonable peried of time is
established as not to exeeed four (4) hours.

Section 17: Removal of Unauthorized Facilities.

Within ninety (90) davs tollowing written notice from the City for any reason listed in this
Ordinance. Franchisce shall. at its expense. remove unauthorized facilitics and restore Right of Way and
other property 1o as good a condition as existed prior to construction or installation of the System.  Any
plan for removal of said facilities must be approved by the City prior to such work.  Facilitics are
unauthorized and subject 1o removal in the following circumstances:

AL Upon expiration. termination. or cancellation of the Franchise granted under this
Ordinance:
B. Upon Franchisee's abandonment of the System. The Systiem shall be deemed abandoned

if the entire System is unused by Franchisee for a continuous period of at least one hundred cighty (180)
duys

C. I the facilities were constructed or instatled prior to the effective date of this Ordinance:
unless such fucilitics have been expressly approved by the Citv in writing following inspection afier

Franchisee has provided full information requested by the City regarding the facilitics:

D. If the facilities were construcied. mstalted. operated, maimained. or repaired withoul the
prior issuance of required use and/or development authorization and permits;
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E. it the facilitics were constructed or instalied or are operated, maintained or repared in
violation of the terms or conditions ot this Ordinance: or

F. If the facilitics are unauthorized for any reason whatsocver.

Provided. however, that the City may. in ils sole diserction, allow a Franchisce to abandon
facilitics in place. No facilitics may be abandoned in place without the express written consent of the
City. Upon consensual abandonment in place of tacilities, the facilities shall become property of the City,
and Franchisce shall submit to the City an instrument in writing. (0 be approved by the City. transferring
10 the City the ownership of such facilitics. The failure of Franchisce o submit an instrument shall not
prevent, delay, or impair transter of ownership to the City.

Secrion 18 Indemnification and Assumpiion of Risk.,

Al Indemmnitication. To the fullest extent permitted by law. Franchisee shall indemaify and
hold harmless City, its clected officials, officers, agents, and employees, as indemnitees. from and against
all claims. damages. losses. and expenses. including but not lnnted 1o attorney™s fees, arising out of or
resulting from Franchisee's performance under this Ordinance that results in any third-party claim for
damages whatsoever, including without limitation. any bodily injuryv. sickness, discase. death. or any
injury to or destruction of tangible or intangible property. including any loss ot use resulting therefrom.
that is caused in whole or in part by Franchisee or anvone directly or indirectly employed by Franchisee
or anyone for whose acts any of them may be liable. This section will not require Franchisee to indenmmly
or huld harmiess the City for any losses. claims. damages. und expenses arising oul of or resulting from
the negligence of the City. The City does not wiive its governmental immunity by granting this
Ordinance and fully retains abl immunities and defenses provided by law with regard to any action bused
on this Ordinance. The provisions of this scction survive anty termination of the Franchise granted
hercunder.

B. Assumption of risk, Franchisee assumes the risk of damage w its facilities located in
Right of Way from activities conducted by third partics or the City. its elecied officials. officers,
employees. servants, agenis. or representatives. Franchisee releases and waives any and afl claims against
the City. 11s clected offictals, officers. employees. servants. agents. and representatives tor damage w or
destruction of Franchisec's facilities except to the extent any such damage or destruction is caused by or
arises from active sole negligence of the City.

C. Franchisce bears sole responsibility 10 insure 1ts property. Franchisce shall ensure that s
insurance contracts waive subrogation claims against the City. its elecied officials. otficers, employees,
servants, agents, and representatives. and Franchisee shall indemnitfy, defend and held harmless the City,
its cleced officials, officers. employees, servams, agents. and representatives aganst any and all
subrogation ¢laims it ir tails to do so.

Section 19 nserance.

Franchisce shall obtin and mamtain, at its cost. worker's compensation insurance and the
tollowing liability insurance policies insuring both the Franchisee and the City, and its clected und
appointed offieers. officials, agents. emplovees. representatives, engineers, consultants, and volunweers as
additional insureds against ¢laims for injurics to persons or damages 1o property which may arise from or
in connection with the exercise of the rights. privifeges, and authority granted w Franchisee:

A Comprehensive general Nability insurance. weitten on an occurrence basis, with limits not
less than:
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1. $2.000.000.00 for bodily injury or death to cach person:

2. SE.000.000.00 for property damage resulting from any one accident: and

R ]

S1.000.000.00 tor all other types of liability.

B. Automuobile Twbility tor owned. non-owned and hired wvehicles with a limit of
S1.000.000.00 for cach person and $1.,000.000.00 for cach accident:

C. The liability insuranee policies required by this section shall be maimained by Franchisee
throughout the wrm of the Franchise, such other periods of time during which Franchisee's Tacilities
occupy Right of Wav, and while Franchisee is engaged in the removal of its facilitics.  Franchisce shall
provide an insurance certificate. together  with an endorsement naming the City, and s elected and
appointed officers, officials, agents, employees. representatives. engineers, consultants. and volunteers as
additionzl insureds. to the City prior 10 the commencement of any construction or installation of any
facilitics pursuant 1o this Ordinance or other work in a Right of Way. Any deductibles or self-insured
retentions must be declared to and approved by the City, Payinent of deductibles and scli-insurcd
retentions shall be the sole responsibility of Franchisee, The insurance ¢entificate required by this section
shall contain a clause stating that coverage shall apply sepuriely to each insured against whom claim is
made or suit 1s brought, cxcept with respect to the limits of the insurer's liability, Franchisee's insurance
shall be primary msurance as respects the City, its officers. officials. employees, agents, consultans, and
volunteers. Any insurance maintained by the City, its officers. officials. emplovees, consublants, agents.
and volunteers shall be in exeess of the Franchisee's insurance and shall not contribute with it

Secrion 20: Security Fund,

Franchisece shall establish and maintain a secunity fund in the amount of fifty theusand doliars
(S50.000). av bs cost. with the City by depositing such monies. bonds, letiers of credit, or other
mstruments in such form and amount acceplable 1o the City. No sums may be withdrawn from the fund
by Franchisee without consent of the City. The security fund shall be maintained at the sole expense of
Franchisce so tong as any of the Franchisee's facilities occupy a Right of Way.

A, The fund shall serve as security for the tull and complete performance of this Ordinance.
including any claims, costs. damages, judgments, awards. or liability, of any kind whatsoever. the City
pivs or incurs, including civil penalties. because of any fuilure atiributable to Franchisee to comply with
the provisions of this Ordinance or the codes. ordinances. rules, regolations. standards. or permits of the
City,

B. Betore any sums are withdrawn trom the seeurity fund. the City shall give written notice
to Franchiseu:

1. Deseribing the act. default or failure to be remedied. or the cluims, costs,
damages. judgments, awards. or Liability which the City has incurred or may pay
by reason of Franchisce's act or default;

2. Providing a reasonuble opportunity for Franchiscee to first remedy the existing or
ongoing default or Railure. i applicable:

k3 Providing a reasonable opportunity for Franchisee 1o pay anv monics due the
City betore the City withdraws the amount thereot’ from the sccurity fund, if
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applicable: and

4. Franchisce will be given an opportunity 1o review the act. defuult or failure
described in the notice with the City or his or her designee.

C. Franchisee shall replenish the security fund within fourteen (14) calendar days afier
written notice {rom the City that there is a deficieney in the amount thercof,

D. Insufficiency of the security fund shall not refease or relieve Franchisee of any obligation
or financial responsibility.

Section 21: Taxes, Charges, and Fees.

AL Franchisce shall pay and be responsible for all generally applicable charges and fees
imposed by the Cuy on a competitively neutral basis, including those to recover actual administrative
expenses meurred by the City that are directly related w management of Right of Way. including
receiving and approving this franchise, any permits, inspection of plans and construction.

B. Franchisee shall pay and be responsible for taxes and franchise fees permitted by law,

C. In addition to penaltics and other remedies for which Franchisee may be subjected. if
Franchisee obtains a cable welevision franchise. Franchisee shall pay and be responsible for franchise fees
for providing or offering cable television service 1 accordance with Chapter 515 of the Lincoln
Municipal Code.

D In addition 10 penalties and other remedies tor which Franchisee mav be subjecied. the
City reserves the right 1o impose site=specific charges for placement ot structures used to provide wircless
SUTVICCS,

E. No morg¢ than once cvery three (3) years the City shatl have the right to conduct audits of

Franchisee's records related to the franchise fee pavments made pursvant 10 this Agreement or lease
payments under the Conduit Lease. No audit may go back more than five (3) vears. In the event the
amount owed as a result of the findings of such audit 15 in excess of vwo pereent (2%) of the aggregaie
amount of franchise fees and conduit lease fees paid by Franchisee during the audited period. Franchisee
shull pay the City s expenses ussociated with such aodit.

Section 22: Additional Duces and Conduits,

When Franchisee undertakes new construction ot its facilitics under main arterial Public Streets,
Franchisce shall construct and install additional ducts and conduits when and where requested by the Ciwy

conduits.  Such ducts and conduits shall be readily aceessible and available tor governmental use as
determined by the City in its sole discretion. Such ducts and conduits shall not be used by the City 1o
provide Internet aceess. telecommunications or cable television service for hire. sale. or resale to the
gencral public unless otherwise agreed by the Franchisce. The City shall not be charged or responsible
tor any more than the incremental costs to construct and wstall such ducts and conduits, and the Ciy
shall not be charged or responsible for any use. Nothing stated in the section above shall be construed 10
limit the City’s wse of the conduit to provide Internet aceess. telecommunications or cable elevision
SCTVICUS 10 ZOVCTIIMCNL agencics.
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Section 23: Access to Facilities and Universal Service.

Frunchisce shall provide access w its services by hire, sale, or resale without unreasonable
discrimination. The Franchisee purports 1o serve the general public. it shall make its iclecommunications
and broadband services available to any customer within the Franchise Territory who shall reguest such
service whenever feasible. withoul unreasonable discrimination as w the terms. condilions, rates or
charges tor the Franchisce's services. It is understood that Franchisce shall be entitled 1o exercise normal
business judgment in allocating or reserving limited capacity.

Section 24: Annexation.

Upoen any addition or annexation to the City of any arca in which Franchisee has facilities. such
facilitics shall immediately be subject 1o the terms of this Ordinance without further action of the City or
Franchisce.

Section 23: One-Call System.

Franchisee is responsible for complying with the provisions of Nebraska™s One-Call statwies and
all City codes associated with the location of the System,

Section 26: Vacation of Right of Way.

The City reserves the right to vacate any Right of Way which is subject to rights, privileges. and
authority granted by this Ordinance.  If Franchisee has facilities in such Right of Way the City shall
reserve a right of use tor Franchisce.

Section 27: Dun to Pravide nformation.

Within twenty (20) days of a written request from the City stting the cause for such request,
Frunchisce shall turnish the City with all requested information sufficiont to demonstride:

A. That Franchisee has complicd with the requirements of this Ordinance specified in such
request: and

3. That tuxes. fees, charges, or other costs owed or pavable by Franchisee have been
properly ¢ollected and paid.

C. Franchisee's obligations under this section are in addition 1o thuse provided clsewhere in
this Ordinance,

D The Franchisee shall provide the City quarterly reports on customer complaints. For the
purposes of this requirement customer complaints are defined as:

I. Complaints received by the Franchisee and their reselution:

2. Such complaints may be made by letter. email, phone calt or any other medium
by which Franchisce may be contacted: and

s

The City may allow the Franchiscee 1o make a summary version of this
requirement.
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4. These reports shall be confidential unless deemied necessary by the City for the
entorcement of Section 30,

Section 28: Records.'

Franchisce will manage all of its operations in accordance with a policy of keeping its documents
and records open and accessible to the City. The City will have aecess 1o, and the right 1o inspect. any
documents and records of Franchisee and its affiliates that are direcily related 1o the enforcement of this
Ordinance or to verify Franchisee's compliance with terms or conditions hercot. Franehisee will not deay
the City access 10 any of Franchisec's records on the basis that Franchisee's documents or records are
under the control of any affiliate or « third party.

All such documents and records maintained by Franchisee shall be made available for inspection
by the City at reasonable times during normal business hours within founteen (14) days of a writien
request by the City: provided. however. that nothing in this section shall be construed  to require
Franchisee o violate state or federal  law regarding subscriber privacy. nor shall this section be
construed to require Franchisee to disclose proprictary or contidential information without adequate
sateguards for it confidential or proprictary nature.

One copy of documents and records requested by the City will be turnished 1o the City at the cost
of Franchisee. [ the requested documents and records are oo voluininous or for securily reasons cannot
be copied or removed, then Franchisee may reguest. in writing within ten (10) days ot the Cuy's request,
that the City inspect them at Franchisee's local office. [f any documents or records of Franchisee are not
keptin a local ottice and/or are not made available in copies 1o the City, and if the City determines that an
examination of such documents or records is necessary or appropriate for the enforcement of this
Crdinance. or to verify Franchised's compliance with terms or conditions of this Ordinance. then all
reasonible travel and related costs incurred in making such examination shall be paid by Franchisee.

Secrion 29: Assignment or Transfer.

Franchisec's rights. privileges, and authority under this Ordinance may not, direetly or indirectly.
be transterred. assigned or disposed of by sale. lease. merger, consolidation or other act of Franchisce. by
operation of law or otherwise, except as provided herein. or witheut the prior written consent of the City,
which consent shall not be unrcasonably withheld or delayed. In the case of a merger. consolidation. sale
ot alt or substantially all of Franchisee's assets or other business combination. the City shall not withhold
of delay its approval us long as Franchisee complics with the requirements in this Section 29. Any
transfer, assignmem or disposal of Franchisee's rights. privileges. and authority under this Ordinance may
be subject 1o the foltowing reasonable conditions:

A Absent extraordinary and unforesceable circumistances. no fucility shall be assigned.
trunsferred. or disposed of before construction of the facility has been completed and restoration has been
performed Lo the satisfacuon of the City,

B. Franchisee and the proposed assignee or transieree shall provide and certify the following
mtormation o the City not less than one hundred and cighty (180} davs prior 10 the proposed date of
assignment. transter, or disposal:

1. Complete information setting torth the nature, terms and condition of the
proposed assignment. trunsfer, or disposal:

1 s} . . .o . . N .
Note: To be coordinated with other existing recordkeeping and record access provisions of this Ordinance,
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2, Any other information reasonably required by the City directly related to the
standards sct forth in subsection 29 C} below: and

1 A transfer application fee in an amount to be determined by the City 1o recover
actual administrative costs dircetly related 10 reeciving and  approving  the
proposed assignment. transier, or disposal. net 10 exceed (i) twenty-five thousand
dollars ($25.000).

C. No assignment, transter. or disposul may be made or shall be approved unless the
assignee or transferee has the legal. technical. financial. and other requisite qualifications 10 operate,
maintain. repair. and remove facibities constructed or installed pursuant to this Ordinance and to comply
with the terms and conditions of this Ordinance.

D. Any transter. assignment. or disposal of rights. privileges. and authority under this
Ordinance without prior written approval of the City pursuant to this section shall be void and Is causc for
termination of the Franchise.

E. Anv transactions which singudarly or collectively result in u change of 30% or more of
the ownership or working control of the Franchisee. of the ownership or working control of aftiliated
entities having ownership or working control of Franchisce. shall be considered an assignment or transter
requiring City approval.  Transactions between affiliated entities are not exempt from City approval. A
Franchisce shall promptly notify the City prior to any proposcd change in, or transier of. or acquisition by
any other party of control of Franchisee. Every change. transfer, or acquisition of control of a Franchisec
shall cause a review of the proposed transfer. City approval shall not be required for mortgaging purposes.

F. It is understeod that Franchisee intends o seli. fease or ticense capacily on its network to
third-party Internet service providers or other entitics that will provide service to end users. Accordingly.
the sale. lease or license of Franchisee's network capacity, not involving transter of ownership or working
control of facilitics constructed or installed pursuant 1o this Ordiance. shall not be deemed a transter,
assignment or disposal subject to scetion 24,

G. All terms and conditions of this Ordinance shall be binding upon all successors and
assigns of Franchisee and all persons who obtain ownership or working control of any facility construcied
or instalted pursuant 10 this Ordinance,

H. Notwithstanding anvthing o the contrary in this Ordinance. the rights, privileges. and
authority under this Ordinance mayv be assigned or transterred 1o anv Person who at the time of the
assignment or transter controls. is controlled by, or is under common control with, Franchisee. In the
cvent Franchisee intends 10 sell the facilitics or system constructed or installed under this franchise. the
City shall have an equal opportunity to purchase such facilities or system as other potential buyers. City
shall be given the same notice and opportunitics Lo purchase as other polential buyers,

Section 30: Violations, Nencompliance, amd Other Grounds for Termination or Canceltation,

Al The Franchise granted hereunder, and any right. privilege or authority of Franchisee 1o
enter, occupy or wse Right of Way may be revoked by the City for the following reasons:

[l Violation ol or noncompliance with any material term or condition of this
Ordinance by Franchisee:

[
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2 Violation of or noncompliance with the material terms of any required permit by
Franchisec:

3. Construction, installation. operation. maintenance, or repair of facilities on, in,
under. over. across. or within anv Right of Wav without Franchisee first
obtaining required permits from the City and all other appropriate regulatory

authoritics:

4, Unauthorized construction, nstallation. operation, mamntenance, or repair of
facilitics on Ciiv property:

3. Misrepresentation by or on behalf of u Franchisee in any application or written or
oral stutement upon which the City relies in making the decision (o grant. review
or amend any right. privilege or authority to Franchisee:

6. Abandonment of facilities:

7. Failure of Franchisce to pay taxes, tees, charges or costs when and as due: or

8. Insolvency or bankruptey of Franchisee.

B. In the event that the City believes that grounds exist for termination or cancellation ot the

Franchise granted under this Ordinance or any right. privilege or authority ot Franchisce te enter., occupy
or use Right of Way, Franchisee shall be given written notice thereof by the Citv, ogether with a
reasonably detailed deseription of the grounds for such possible revocation, and providing Franchisee a
reasonable period of time not exceeding thirty (30) days to furnish evidence:

1. That corrective action has been, or is being actively and expeditionsly pursued. to
remedy the violation, noncompliance. or other grounds for revocauon:

2. That rebuts the alleged  violation. noncompliance. or other grounds  for
revocation: or

3. That it would be in the public interest 10 impose some penalty or sancton less
than revocation.
C. In the event thai Franchisee fails w provide evidence reasonably satisfactory 10 the City

as provided in subsection (B) of this section. the City shabt refer the apparenm violation, noncompliance. or
other grounds for revocation 1o the City Council. The City Council shall provide the Franchisee with
notice and 2 reasonable opportunity 10 be heard concerning the matter.

D. [t the City Council determines that the violation, noncompliance. or other grounds tor
revocation arose from willful misconduct or gross negligence by Franchisee. then. Frunchisee shall. at the
clection of the City Council. forfeit alk rights. privileges and authority conferred under this Ordinance or
any usc and/or development authorization or permit granted by tie Cuty, and this Ordinance and any such
use and/or development authorization or permit may be terminated or caneelled by the City Council, The
City Council may ¢lect, in licw of the above and without any prejudice to any of its other legal rights and
remedics, 1o pursue other remedies, including obtaining an order compelling Franchisee into compliance
or (o take corrective action. or 10 recover dumages and costs incurred by the City by reason of
Franchisece's actions or omissions.
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[ The City Council's choice of remedy shall not excuse Franchisee from compliance with
any term or condition of this Qrdinance or the material terms of tny use and/or development avthornization
or required permit by Franchisee.  Franchisce shall have a continuing duty 1o remedy any violation,
noncompliance, or other grounds for revocation.  Further. nothing herein shall be construed as limiting
any remedies that the City mayv have, at law or in equity. for enforecement of this Ocdinance and any usc
and/or development authorization or permit granted o Franchisee.

F. [n addition 1o any other remedies the City may have. violation of any provision ol this
Ordinance shall be deemed 10 be a violation of chapter 5.12 of the Lincoln Municipal Code and subject 10
the penally provisions prescribed by Linceln Municipal Code. Franchisee shall ensure that its contraciors,
agents. and assigns have knowledge of the provisions of this Ordinance. and violations of the provisions
of this Ordinance by Franchisee's contractors, agents. or assigns shall be deemed 10 be violations by
Franchisee.

Secrion 31: Notices,

A Any regular notice or information required or permitted to be given to the partics under
this Ordinance may be sent o the following addresses unless otherwise specified:

The City:

City of Lincoln

Aun: Ciy Clerk

575 S. 10" su.
Lincoln, NE 68502
Phone: (402) 441-7438

Franchisce:

Allo Communications LLC
At President

121 South 13th Street
Suite 201

Lincoln. NE 68508

B. Franchisee shall additionally provide a phone number and designated responsible
officials to respond o emergeneics. After being notified of an emergency, Franchisee shall cooperate
with the City and make best efforts 10 immediately respond o minemize damage. protect the health safety
of the public und repair facilities to restore them w proper working order.  Annually. on request of the
City. Frunchisee will meet with City emergency  response  personnel 1o coordinale  emergency
management operations and. at least onee a yeur. Wl the request of the City. actively parucipate in
CIMETEENCY prepurations.

Section 32: New-waiver.

The failure of the City to exercise any rights or remedics under this Ordinance or to insist upon
complianee with any terms or conditions of this Ordinanee shall not be a waiver of any such rights.
remedies, lerms o conditions of this Ordinance by the Ciy and shall not prevent the City from

demanding compliance with such terms or conditions at any future time or pursuing its rights or remedies.

Section 33: Eminent Domain.



This Crdinance is subject to the power of eminent domain. In any proceeding under eminent
domain. the franchise itself shall have no value.

Section 34: Limitation of Liahility.

Except for willful misconduct. administration of this Ordinance may not be construed lo creats
the basis for any liability on the part of the City. its clected otficials. officers. employees. servant. agents,
and representatives tor any injury or damage from the tailure of the Franchisee to comply with the
provisions of this Franchise: by reason of any plan. schedule or specitication review. inspection. notice
and order. permission. or other approval or consent by the City: for any action or inaction thercot
authorized or done in connection with the implementation or entorcement of this Ordinance by the City:
or for the accuracy of plans submitted 1o the City.

Section 35: Damage to Facilities.

Unless direetly and proximately caused by the active sole negligenee of the City. the City shall
not be liahle for any damage tw or loss of any facilities as a result of or in connection with any public
works. public improvements. construction. escavation, grading. filling. or work of any kind on. in. under.
aver. across. or within a Right of Way done by or on behalf of the City,

Section 36: Governing Law and Venue.

This Ordinance and use of the applicable Right of Way will be governed by the laws of the State
of Nebraska, unless preempted by federal law. Franchisee agrees 1o be bound by the laws of the State of
Nebraska, unless preempled by federal law, and subjected o the jurisdiction of the Courts of the Siate of
Nebraska,  Any action reluting to this Ordinance must be brought in the District Court of Lancaster
County. or in the case of a tederal action. the United States District Court in Lincoln. Nebraska, unless an
adminisirative ageney has primary junsdiction.

Section 37: Severability.

If any secton. sentence. clause. or phrase of this Ordinance or s application 10 any Person
should be held 1o be invalid or unconstitutional by a court of competent jurisdiction. such invalidity or
uncenstitutionality will not affect the validity or constitutionality of any other section. sentence. clause. or
phrase of this Ordinance nor its application to any other Person,

Section 38: Compliance with Federal, Stare and Local Laws.

A This Ordinance shall ac all times be subject o applicable local, state and federal faw,
except as specifically provided otherwise.

B. If any federal or state law or regulation shall require or permii the City or Franchisec o
perform any service or act or shall prohibit the City or Franchisee from performing any service or act
which may be in contlict with the wrms of this Ordinance. cither party shall notify the other of the point
in conflict believed o exist between such fuw or regulation. Franchisee and the City shall. to the extent
terms in this Franchise are cleatly preempted, conform o siate laws and regulations regarding Internet
access services as thev become effective. unless otherwise stated, and 10 conform to federal laws and
regulations as they become eftfective.

C. in the cvent that federal or state laws or regulations clearly preempt a provision or limit
the enforceability of a provision of this Ordinance, the provision shall be read 10 be preempied to the
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extent and for the time. but only 10 the extent and for the time, required or necessitated by law. In the
cvent such federal or state law or regulation is subsequently repealed. rescinded. amended or otherwise
changed so that the provision hereot that had been preempted is no longer preempted. such provision shall
thercupon return to full foree and effect. and shall thereafier be binding on the parties hereto, without the
requirement of further action on the part ot the Chiy,

D. If any term. condition or provision of this Ordinance or the applicution thercofl to any
Person or ¢ircumstance shall, t anv extent, be held to be invalid or unentorceable. the remainder hereot
and the application of such term, condilion or provision to Persons or circummsiances other than those as 1o
whom it shall be held invalid or unenforecable shall not be affected thereby. and this Ordinancee and all
terms, provisions and conditions hereot shalll in ull other respects. continue to be effecuve. In the event
such law or regulation is subsequently repealed. rescinded. amended or otherwise changed so that the
provision which had been held invalid or modified is no longer in conflict with the law and regulations
then in effect. said provision shall thereupon return to full force and cffeer and shall thercatier be binding
on Franchisee and the City without further action by the City.

Secrion 39: Miscellaneous.

A Equal Employment and Nondiscrimination. Throughout the term of the franchise granted
under this Ordinance. Franchisee will {ully comply with all equal employment and nondiscrimination
provisions and requirements of federal, state, and local laws, and in particular, any applicable FCC rules
and regulations relating thereto.

B. Descripive Headings.  The headings and titles of the sections and subsections of this
Ordinance are for reference purposes only and do not affcer the meaning or interpretation of the text
herein,

C. Costs and Attorneys' Fees. I any acuon or suil arises in connection with this Ordinance,
the prevailing party will be enutled to recover all of its reasonable costs. including attorneys’ fees. in
addition to such other relief as the court may deem proper.

D. No Joint Venwure, Nothing herein will be deemed 10 create a joint venture or principal-
agent relationship between the City and Franchisee. and neither party is authorized to. nor shall ¢ither
party act toward third persons or the public in any manaer that would indicate any such relationship with
the other.

E. Mutual Negotiation. This Ordinance was mutually negotiated by the Franchisee and the
City and has been reviewed by the Tegal counsel for both parties. Neither party will be deemed to be the
drafier of this Ordinance.

F. Third-Party Beneficiarics. There are no third-party beneliciaries to this QOrdinance.

G. Acuons of the City or Franchisee.  In pertforming their respeciive obligations under this
Ordinance. the City and Franchisee will act in a reasonable. expeditious. and timely manner. Whenever
this Ordinance sets forth a ume for any matenial act tw be performed by Franchisee. such time shall be
deemed 10 be of the essence. and any failure of Franchisee 10 perform within the allotted time may be
considered a material breach of this Ordinance, and sufficient grounds for the City w invoke any relevant
remedy.



H. Entire Agreement,  This Ordinance represents the entire understanding and agreement
between the City and Franchisee with respect to the subject matter and supersedes all prior oral and
writlen negotiations between them,

I Modification.  The City and Franchisec mayv alter. amend or modify the terms and
conditions of (his Ordinance upon written agreement of both partics 1o such aleration. amendinent or
medification. Nothing in this subscction shall impair the City's exereise of authority reserved to it under
this Ordinance,

) Non-esclusivity,  This Ordinance does not confer any exclusive right, privilege. or
authority 10 enter, occupy or use Right of Way for delivery of telecommunications serviees or any other
purpeses, The Franchise is granted upon the express condition that it will not in any manaer prevent the
City from granting other or further franchises in. on. across. over, along. under or through any Right of
Way.

K. Rights granted. This Ordinance does not convey any right. title or anterest in Right of
Wayv. but shall be deemed only as authorization to enier. occupy. or use Right of Way tor the limited
purposcs and term stated in this Ordinance.  Further. this Ordinance shall not be construed as any
warranty of title,

L. Contractors and subcontractors. Franchisee's contractors and subcontractors must be
licensed and bonded in accordance with the City's ordinances. rules. and regulations. Work by contructors
and subcontraclors is subject to the same restrictions, limitations and conditions as if the work were
performed by Franchisee.

M. Force Majeure. Neither party shall be hable tor failure 10 perfurm the party's obligations
it such failure is a result of untoreseeable Acts of God (including fire, tlood. carthyuake, storm, hurricane
or other natural disaster). war. invasion, act ot foreign enemies, hostilities (regardless of whether war is
declared). werronist activities. nationalization, government sanclion. blockage. embargo. labor dispute.
strike. or lockour.  If a party asserts Force Mujeure as an excuse for faillure w perform the party's
obligation. then the nonperforming party must prove that the party ok reasonable steps to minimize
delay or damages caused by foreseeable events. that the party substantially fulfilled all non-excused
obligations. and that the other parnty was timely notified of the likelihood or actual occurrence of the
unforesecn event,

N, Lincoin Municipal Code chapter 5,12, To the extent that express provisions of this
Ordinance contlict with chapter 3,12 ot the Lincoln Municipal Code. the provisions of this Ordinance will
control.

0. No broadband franchise granted to any other Person or entity shall he on terms or
conditions more favorable or less burdensome when taken as a whole than those imposed herein.

Section 40: Acceprance of Franchise.

Within thirty (30) days atier the passage and approval of this Ordinance. the Franchise granted
under this Ordinance mav be aceepted by the Franchisee by ns filing with the City Clerk an unconditional
writlen acceplance thereof.  Failure of the Franchisee 10 so accept the Franchise granted hereunder within
sutd period of time shall be deemed a rejection thereot by the Franchisce, and the rights, priviteges, and
authority herein granted shall. after the expiration of the 30 day period. absolutely cease and terminate,
unless the time period is extended by ordinance duly passed for that purpuose.
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Section 41: Amendment,

Followiny acceptance of the terms hercof by Franchisee. the terms and conditions of the
Franchise granted under this Ordinance may not be amended. supplemented or repealed without the
writlen consent of both the City and Franchisee.
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CERTIFICATE

State of Nebraska )
} 88
County of Lancaster }

I, the undersigned, City Clerk of the City of Livealn. Nahraska, do hereby certify that the
within ordinance is the original Ordinance No. _ 20269 passed by the City Council of
said City, as indicated above, and as approved by the Mayor of said City and as the same appears
of record in my office and is now in my charge remaining as City Clerk aforesaid.

IN WITNESS WHEREQF, | have hercunto set my hand officially and affixed the scal of
the City of Lincoln, Nebraska this _ {7 'f” day of / . 520{5’.
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